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INTRODUCTION

While the United States possesses an abundance of fresh water resources and a significant
percentage of the population takes for granted access to water of reasonable quality at an
affordable price, water-related problems affect increasing numbers of people in the U.S.
each year. The long-term drought in California, mass water shutoffs in Detroit, Michigan,
the highly-publicized contamination of the public water supply in Flint, Michigan and the
standoff over the Dakota Access Pipeline have brought increased public attention to these
issues. To date, this attention has not necessarily translated into more effective responses
by public officials.

Over the past decade, the international community has affirmed the existence of the
human right to clean, affordable water as a fundamental right to a basic necessity of life.
Building on this work, we believe that promotion of the human right to water can contrib-
ute to addressing the worsening water problems in the U.S. This primer suggests some

of the forms such promotion might take, even in the context of the U.S. government’s
refusal to recognize this right.

We begin by clarifying the sources of the human right to water and touching on some of
the obstacles to realizing the right in the U.S. The primer then examines several high-pro-
file water disputes, some of which have involved the use of the human rights framework
as part of an overall strategy to resolve the issue. We conclude with a reflection on possi-
ble future uses of the human right to water in legal and policy advocacy within the U.S.

The Human Right to Water in the United States: A Primer for Lawyers and Community Leaders
is a project of the Program on Human Rights and the Global Economy, a human rights
center located at Northeastern University School of Law. Support from the Unitarian
Universalist Service Committee (UUSC) made this work possible.’

I  WHAT ARE HUMAN RIGHTS?

A What are the sources of international human rights law?

Following the atrocities of World War II, countries around the world came together
to form new international and regional legal systems, such as the United Nations
(U.N.), with the purpose of achieving global cooperation to solve international
economic, social, cultural or humanitarian problems. These systems promoted
respect for human rights and fundamental freedoms regardless of race, sex, religion
or language.”

Although the U.N. Charter did not provide additional detail regarding the human
rights to be protected, those rights were more fully described in the American Dec-



laration of the Rights and Duties of Man in April 1948, and enshrined a few months
later in the Universal Declaration of Human Rights (UDHR).? These human rights
declarations set out basic human rights principles that articulate norms that would
later become the basis of the global human rights treaties that form the key building
blocks of human rights law.

Those rights were placed into two principle treaties that, along with the UDHR,
form the International Bill of Rights: the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social, and
Cultural Rights (ICESCR).* For the countries that ratify them, these treaties create
legal obligations to protect, respect and fulfill basic human rights. Subsequent trea-
ties have been created to further explain the application of these rights to particular
groups including racial minorities, women, children and persons with disabilities.

In addition to treaties and other human rights instruments that set forth a compre-
hensive set of rights, the international community also established human rights
bodies and mechanisms for protecting and promoting these rights. For example,
the Organization of American States (OAS) established the Inter-American human
rights system as the regional system for North, Central and South America.

What is the connection between the human rights system and U.S. law?

1 Supremacy Clause

Article VI, Clause 2 of the Constitution provides that once Congress ratifies a
treaty, it becomes the “supreme Law of the Land,” giving it status equivalent to
a federal statute. However, enforcing human rights treaties in domestic courts
is challenging because the U.S. ratified them with the understanding that they
are “non-self-executing,” meaning that Congress must enact implementing
legislation in order to make these treaties enforceable by domestic courts.’

2 U.N. Treaty Obligations

Ratifying a treaty creates international obligations for the U.S., not only to
protect, respect and fulfill the rights enshrined within the treaty, but also to
periodically report to the treaty body, a U.N. committee of human rights ex-
perts, which evaluates the country’s progress implementing those rights.® Even
though the recommendations of the treaty bodies are generally not binding,
advocates can use them in domestic advocacy efforts. For example, advocates
can offer them as persuasive authority in domestic litigation or to lobby the
government for policy changes.”

Where the U.S. has signed, but not ratified a treaty, it is obligated “to refrain



from acts which would defeat the object and purpose of [the] treaty” until it
makes clear its intention not to become a party to the treaty.”

Human rights treaties that the U.S. has ratified:

- International Covenant on Civil and Political Rights (ICCPR)

- International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD)

- Convention Against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT)

- Two Optional Protocols on the Convention on the Rights of the Child
(CRC), which address the sale of children and children in armed conflict

Human rights treaties that the U.S. has signed, but not ratified:

- International Covenant on Economic, Social, and Cultural Rights (ICESCR)

- Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW)

- Convention on the Rights of the Child (CRC)

- Convention on the Rights of Persons with Disabilities (CRPD)

Other U.N. Mechanisms

In addition to treaty obligations, additional U.N. mechanisms, such as U.N.
Special Procedures and the Universal Periodic Review (UPR), offer U.S. advo-
cates opportunities to raise human rights concerns and leverage international
attention for domestic advocacy purposes.” Special Procedures are human
rights experts within the U.N. system who conduct country visits and respond
to individual complaints to evaluate human rights concerns regarding particular
thematic issues or in specific countries. As a party to the U.N. Charter, the U.S.
is obligated to take part in the UPR, which is a “peer review” of its progress on
implementation of rights recognized in the Charter and the UDHR by other
member states once every four years."

Obligations Under the Inter-American System

Under the Inter-American regional system, the U.S. is subject to the jurisdiction
of the Inter-American Commission on Human Rights (IACHR), which considers
cases on human rights violations and country conditions brought by individuals
and groups. Although the U.S. government asserts that IACHR decisions are
non-binding, the Commission offers other benefits for advocates addressing
human rights violations in the U.S. For example, thematic hearings before the
Commission present opportunities to raise awareness about particular human
rights violations on an international stage, which can support education and



media outreach efforts. Engagement with the Inter-American system also pro-
vides opportunities for ongoing dialogue with the U.S. government over human
rights concerns and the Commission’s findings contribute to the international
record on particular issues. Additionally, for many victims of human rights
violations, the Commission process may offer the only formal acknowledgment
of their experience. Advocates should have clear and limited expectations about
what a Commission decision or hearing can accomplish, because of the U.S.
government’s refusal to accept the Commission’s legal authority.”

5 U.S. Courts and Governments

International human rights law can be used domestically, in state and federal
courts, as nonbinding persuasive precedent. The U.S. Supreme Court has at
times considered non-domestic law, but when asked to identify new funda-
mental rights in the first instance, the Court relies on American, not foreign,
values.” State courts have used international human rights law to aid in
interpretation of state constitutional provisions that do not have a counterpart
in the federal constitution.” However, some state courts have been hesitant to
use international law." The federal government and some state and municipal
governments have used human rights principles to inform specific legislation
and government policies.”

II. SOURCES OF THE HUMAN RIGHT TO WATER

The human right to water is recognized in international law and some U.S. state and

local laws. Although the U.S. federal government does not recognize this right, some
provisions of federal laws promote particular aspects of the right to water. The right to
sanitation is frequently connected to the right to water because sanitation can impact
water quality and some sanitation systems are water-based. However, sanitation is not
always water-based and raises unique concerns with regard to public health and personal
responsibility.® This primer will focus solely on the right to water and will not address the
unique concerns raise by the right to sanitation.

A International Sources of the Right to Water

The right to water is recognized in some treaties, and has been further developed
in General Comments explaining the provisions of those treaties. The U.N. General
Assembly adopted a resolution in 2010, explicitly recognizing for the first time the
human right to water and sanitation and acknowledging that clean drinking water
and sanitation are essential to the realization of all human rights.”



1 Right to Water in Agreements Ratified by the U.S.

A

International Covenant on Civil and Political Rights (ICCPR)

Although the ICCPR does not explicitly refer to a right to water, Article
6(1) sets out the inherent right to life. The U.N. Human Rights Commit-
tee’s 1982 interpretation of the ICCPR in General Comment No. 6 notes
that States must adopt positive measures to protect the right to life and
ensure access to the means of survival.”® As water is necessary to sustain a
life, the right to life in the ICCPR arguably includes the right to water.”

International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD)

ICERD requires that economic, social and cultural rights be fulfilled in

a non-discriminatory manner and, because the U.S. ratified that treaty,

it is bound by that principle.” ICERD specifically recognizes the right to
housing and public health, but the treaty does not provide an all-inclusive
list of protected rights.” The U.S. has committed itself to address issues
of discrimination in the areas of housing, medical care, social services and
public health.” The CERD Committee recognized the right to water as a
component of both the right to housing and the right to health.”

2 Right to Water in Agreements the U.S. Signed But Has Not Ratified

A

International Covenant on Economic, Social, and Cultural Rights
(ICESCR)

While the human right to water is not explicitly recognized in the ICESCR,
General Comment No. 15 of the Committee on Economic, Social and Cul-
tural Rights explains that the right to water is included in Articles 11 and 12
of the Covenant and recognizes water as “indispensable for leading a life in
human dignity.”** Article 11(1) recognizes the right to an adequate standard
of living, which includes adequate food, clothing and housing. The list was
not intended to be exhaustive and General Comment No. 15 identifies wa-
ter as “one of the most fundamental conditions for survival” and essential
to an adequate standard of living.* The right to water is also necessary to
ensure the right to health under Article 12(1) and the rights to housing and
adequate food under Article 11(1).

General Comment No. 15 explains the meaning of the right to water that
is adequate for human dignity, life and health. Adequate water includes
access to sufficient water for personal use. The water must be safe for per-
sonal and domestic use, free of contaminates and must have an acceptable
odor and taste. Physical access to water should be provided without dis-



crimination and an individual’s personal safety cannot be compromised in
order to access water. Water should also be economically accessible, such
that “direct and indirect costs and charges associated with securing water
must be affordable, and must not compromise or threaten the realization
of other Covenant rights” such as housing, food, education and health.*

General Comments Nos. 13 and 14 explain that the right to education and
the right to health also imply a right to water. The right to education speci-
fies that in order for education to be available, school facilities should have
safe drinking water for students.” The right to health includes the right to
“underlying determinants” of health, including access to safe and potable
water.”® Health care facilities should have safe water.”® Access to safe water
is also necessary for environmental and industrial hygiene.* States have
an obligation to refrain from unlawfully polluting water supplies and to
ensure equal access to an adequate supply of safe and potable drinking
water.”

Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW)

CEDAW was the first primary human rights instrument to explicitly refer-

ence the right to water. Article 14(2) (h) recognizes that women who live in
rural areas face unique challenges and, in order to eliminate discrimination
against them, states should ensure to rural women the right to enjoy ade-

quate living conditions, which includes an adequate water supply.** General
Comment No. 34 on the rights of rural women does not interpret this right
to require equal access to water, but does recognize a right to clean water.®

Convention on the Rights of the Child (CRC)

The CRC expressly links safe drinking water to health and includes the
right to water under the right to health. Article 24 recognizes that children
have a right to the highest attainable standard of health and state parties
are to take steps to combat disease and malnutrition, including through
the provision of clean drinking water.**

Inter-American System

The U.S. is party to the Organization of American States (OAS) Charter
and the American Declaration of the Rights and Duties of Man and has
signed, but not ratified, the American Convention on Human Rights.
Article 1 of the American Declaration and Article 4 of the American Con-
vention recognize the right to life but neither explicitly links that right to
water.* Although the U.S. government under President Obama generally
participated in formal cases before the Inter-American Commission



on Human Rights (IACHR), no mechanism for enforcing Commission
decisions exists and the U.S. regularly asserted that the decisions are
non-binding.* In the first months of the Trump administration, the U.S.
government failed to appear at multiple hearings addressing human rights
concerns in the U.S., suggesting an unwillingness to work toward solutions
through the Inter-American system.”

3 Customary International Law

In international law, well-established country practices that are followed be-
cause of a sense of legal obligation can become binding on all countries through
their wide international acceptance and consistent conforming practice.*®
Although the American Declaration and the Universal Declaration of Human
Rights are framed as guiding principles, the right to water is implicit in them,
under the right to life and the right to an adequate standard of living, and one
can argue that they represent a formalization of customary international law
that binds the U.S.*

Domestic Sources of the Right to Water

During the Obama administration, the U.S. government supported the recognition
of the right to water in international law, but acted with ambivalence as to its
relevance in U.S. domestic law. Yet while international human rights law may not
provide a domestic cause of action to individuals deprived of water, human rights
norms can play an important role in the U.S. as judges define baseline principles of
equality and interpret constitutional and statutory laws.*

1 Federal Framework on the Right to Water

The U.S. federal government does not recognize the human right to water, but some
provisions of federal laws promote particular aspects of the right.

A Clean Water Act and Safe Drinking Water Act

The 1972 Clean Water Act and the 1974 Safe Drinking Water Act address
water quality, but neither recognizes a right to safe drinking water for

all citizens.” The reauthorization of the Safe Drinking Water Act in 1996
requires affordability studies for populations that rely on non-public water
systems for residential needs, but does not require remedial action.*

B Environmental Protection Agency (EPA) Regulations

The EPA established minimum standards for regulating water quality.
The states are responsible for monitoring and enforcing water quality



standards at local sources, managing wastewater treatment and developing
appropriate infrastructure. States may adopt their own regulations, which
must meet or surpass the minimum federal standards.®

The EPA also has regulatory responsibility to monitor and investigate dis-
crimination by any agency or organization receiving federal funding from
the EPA.* Recipients of federal assistance are required to collect data and
information to show compliance with non-discrimination laws.” The EPA’s
Office of Civil Rights investigates complaints of racial discrimination by
recipients of Agency funds and seeks informal resolutions when possible.*
However, if attempts to seek voluntary compliance fail, the EPA refers the
matter to the Department of Justice, which can begin the process of with-
holding federal funds from the recipient if compliance is not achieved.”

Non-discrimination Laws

Although the majority of people living in the U.S. have access to safe water, in-
equalities exists among the poorest and most marginalized groups.” These indi-
viduals can use the protections and enforcement mechanisms that are available
under constitutional and statutory provisions on non-discrimination and equal
protection under the law to ensure equal access to safe water. However, without
an explicit right to water to ground such claims, the prospects for success of
such claims remains uncertain.”

Furthermore, many constitutional provisions and civil rights laws are only trig-
gered if complainants can show intentional discrimination. The Supreme Court
defines “intent,” not merely as knowledge of a policy’s discriminatory impacts,
but as “deliberate government action or inaction motivated by or pursued
‘because of” the discriminatory impacts on a protected class.”” Not all non-dis-
crimination laws require a showing of intent. For example, the Fair Housing Act,
described below, does not strictly require proof of intent.

A Constitutional Protections
i.  Equal Protection

Under the Equal Protection Clauses of the Fourteenth and Fifth
Amendments, all classifications in statutes and government policies
must at least be rationally related to a legitimate governmental end.
Race-based classifications are subject to the highest standard of re-
view under the strict scrutiny test and will only be upheld if they are
narrowly tailored to a compelling government interest. Sex-based
classifications are subject to intermediate scrutiny and must be



substantially related to an important governmental end. Most other
classifications fall under the rational review test.

Although water is one of the most important human needs, the
Constitution does not require the government to ensure its
availability to all, but simply to avoid actively discriminating in

its administration.” The Supreme Court has found generally that
discriminatory government action is needed for a successful equal
protection claim.”” However, in circumstances such as those that
occurred in Flint, Michigan, a case can be made that equal protection
also guarantees protection against government inaction in the form
of discriminatory underenforcement of protective laws.*

1. Procedural Due Process

Constitutional due process protections do not create a fundamental
right to water but may help avoid water shutoffs to allow time to
pursue alternative methods of paying bills.**

42 U.S.C. §1983

Section 1983 protects individuals from constitutional deprivations made
under color of state law. The statute could support a claim challenging
discrimination by a municipal water service based on equal protection and
due process violations.”

42 U.S.C. § 1981

Section 1981 prohibits discrimination on the basis of race in the making,
performing, modification and termination of contracts. The majority of
federal circuits hold that the provision is limited to private contracts, how-
ever, the Ninth Circuit holds that it may be applied to public contracts.®

Title VI of the Civil Rights Act of 1964

Title VI bars race discrimination by recipients of federal funds.”” The
anti-discrimination provisions apply to a fund recipient’s entire operation,
not solely to the funded program or activity. Thus, water service providers
that receive federal funds, even if those funds are used for non-water
related activities, may be held accountable for race discrimination under
Title VI.

Individuals can bring a private cause of action in federal court for inten-
tional discrimination under Title VI. Title VI regulations go further, bar-
ring disparate impacts based on race. However, no private cause of action



exists to enforce those regulations. For a disparate impact claim, only the
funding agency or the Department of Justice may challenge a federal fund
recipient’s actions.”®

E Fair Housing Act

The Fair Housing Act (FHA) is broader than Title VI as it prohibits a wider
range of discrimination than Title VI and is not limited to recipients of
federal funding, but applies to both public and private housing.”” Section
3604(b) has been interpreted to apply to municipal services such as water
provision.® Furthermore, the FHA permits a private cause of action for
both intentional discrimination and disparate impact claims.” However,
the Supreme Court found “that a plaintiff must plead more than a mere
‘statistical disparity””
an opportunity to show that their policy is necessary to achieve a valid
interest.”

and developers and government actors must be given

In sum, even when intentional discrimination cannot be shown, if partic-
ular households are targeted for termination of water services, those who
are affected may still bring an FHA claim if they can show a causal rela-
tionship between the water provider’s termination policies and a disparate
racial impact.”

F Section 504 of the Rehabilitation Act of 1973 and Title II of the Ameri-
cans with Disabilities Act

Recipients of water services who are disabled are also protected by civil
rights laws designed to accommodate individuals with disabilities. Section
504 of the Rehabilitation Act of 1973 prohibits discrimination based on
disability under any program or activity receiving federal financial assis-
tance.* Title II of the Americans with Disabilities Act (ADA) extends those
provisions to all activities of state and local governments, regardless of
whether they receive federal funding.”

Under these acts, plaintiffs must show discriminatory intent, which may
be established indirectly by providing evidence that government officials
failed to adequately respond to disability discrimination complaints.*
Plaintiffs may also bring disparate impact claims under the Rehabilitation
Act or the ADA. However, while these acts require that covered entities
make reasonable accommodations that enable meaningful access to pro-
vided services, the acts do not require those services to be adequate.”’

3 State Laws

Although no federally recognized right to safe drinking water exists, some states



have recognized this right in their state constitutions and laws. For example, the
constitutions of Massachusetts and Pennsylvania recognize the right to water, as
does California’s recent Human Right to Water Bill.”* Although these state laws lack
enforcement mechanisms, they influence state agencies and policy makers when
revising or establishing policies and regulations that affect the use and delivery of
water.

4 Local Laws - Human Rights Cities

Human Rights Cities are emerging around the world as a mechanism to create an
infrastructure for realizing and implementing international human rights on the
local level. These cities adopt human rights norms as a framework for substantive
and procedural aspects of governance and develop new practices aimed at bringing
about global urban justice.” Human Rights Cities uphold the principles of democra-
cy, nondiscrimination and participation regardless of race, sex, cultural background
or economic status.”” Washington, D.C. was the first Human Rights City in the U.S.”
The movement is growing and includes cities such as Boston, Massachusetts; Pitts-
burgh, Pennsylvania; Mountain View, California; and Eugene, Oregon.”

III OBSTACLES TO THE REALIZATION OF THE HUMAN RIGHT
TO WATER IN THE U.S.

Because of the relatively plentiful water resources that exist in the U.S. and the economic
resources available for developing and delivering that water to the population, the U.S.
faces fewer challenges to the realization of the human right to water than many countries.
Nonetheless, significant obstacles to the realization of this right remain.

Some of these obstacles include:

Geographic Challenges: Fresh water sources are relatively plentiful in the U.S., but these
sources are not always located in convenient proximity to the population or industrial and
agricultural centers where demand for water is highest. This creates technical challenges
related to water delivery and can significantly raise the cost of water, especially in urban
areas.

Water-Intensive Production Models: Highly-developed economies, such as that of the
U.S., have developed production systems in which agricultural and industrial production
use large amounts of fresh water and contaminate much of the water they use. In fact,
irrigation for agriculture and the production of electricity are by far the largest uses of
water in the U.S.”? Such models of water use limit the amount of water available for do-
mestic use, thereby affecting the realization of the human right to water.
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Lack of Government Recognition: The U.S. federal government does not recognize a
human right to water in this country. In this context, water “rights” are essentially a spe-
cial form of property rights, accruing to property holders, municipalities or other entities.
An elaborate legal infrastructure for the adjudication of such rights exists, but there is
little or no legal basis for claims based on the human right to water. Some states and mu-
nicipalities have recognized residents” human right to water (see the California Human
Right to Water Bill case summary below), but in the absence of a federal recognition of
the right, implementation at the state or municipal level right has been difficult.

Discrimination in Service Delivery: The right to water requires that an adequate supply
of clean water be delivered to everyone, free of any form of discrimination. While it is
very difficult to prove discrimination in water service delivery in a legal sense, there

is strong circumstantial evidence that, in some cases, water authorities deny or limit
services to certain social groups on a discriminatory basis.” While water rates vary con-
siderably across the country, evidence suggests that members of racial minority groups
pay higher rates than white consumers with similar incomes.”

Increasing Cost of Water Services: In the U.S., it is generally accepted that the vast
majority of water consumers will pay for water services. Such payments do not, in and

of themselves, constitute an automatic challenge to the human right to water. However,
when the price of water increases to the point that payment for the service becomes an
economic burden to an individual or a family, the human right to water is in question.”
Local water authorities generally hold the power to withdraw individuals’ access to water
for nonpayment of water bills. In cities such as Detroit and Baltimore, authorities have ex-
ercised that power on a grand scale, depriving tens of thousands of families of their right
to water, and often affecting other closely connected rights, such as the right to housing.

Some economists and environmentalists note that, given aging water delivery infrastruc-
ture and the high cost of delivering water in urban environments, few urban residents
are paying the full cost of delivering their water. For such analysts, artificially low water
pricing discourages conservation and invites greater supply problems in the long run.”
Paradoxically, such concerns are leading to legal cases and policy proposals that end up
raising the cost of water to those residents least able to pay the increased rates. Studies
have shown that it is possible to construct water pricing mechanisms that both recognize
the cost of supplying water and the human right to water of urban residents.”®

Water Contamination: The highly-publicized case of lead contamination of the public
water supply in Flint, Michigan highlighted the problem of water quality in the U.S. Flint
is not the only area of the country where this is an issue, and government action, or inac-
tion, is a determining factor in many of these cases.” Under the Trump Administration,
the EPA is moving in the direction of weakening existing regulations regarding the allow-
able amounts of lead and other contaminants in drinking water.

Lack of Access to Water: While access to drinking water in the U.S. is not as severe of
a problem as it is in many other countries, significant pockets exist in the U.S. where
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residents lack convenient access to reliable piped water.* Recent studies have found

that households in U.S. counties with large non-white populations, especially those with
higher percentages of American Indian and Alaska Native residents, are significantly
more likely to lack access to complete plumbing facilities. Although American Indians and
Alaska Natives make up less than 2% of the U.S. population, thirteen of the top twenty
counties in the country in terms of population without adequate access to water have a
population of more than 50% American Indian and Alaska Native households. In eighteen
of those twenty counties, at least 15% of the population is from those groups.” Such a lack
of access to water in a country with the resources possessed by the U.S. is a human rights
violation, regardless of the number of people affected, or the percentage they represent of
the total population.

Water Privatization: While public or quasi-public water authorities continue to deliver
water services to the majority of U.S. urban locations, private corporations are playing an
increasingly important role in the municipal water sector. Although the human right to
water does not include a clear preference for one form of delivery of water services over
another, the nature of incentives in the system matter.”” Evidence shows that the intro-
duction of commercial incentives into water delivery can negatively affect the delivery
of the right, and civil society organizations around the world oppose the privatization of
water services on a human rights basis.

IV U.S. WATER ADVOCACY: CASE SUMMARIES & LESSONS
LEARNED

Studies have found that communities of color suffer disproportionately from water
shutoffs, water hazards and unsafe drinking water.® Unaffordable water and shutoffs may
also disproportionately impact populations with special needs such as those who are
disabled; women who may have greater water needs due to pregnancy or menstruation;
and children.*

Civil rights laws are unable to fully respond to the human rights issues raised by the
denial of water to low-income individuals. Further, not all terminations of service can

be attributed to prohibited discrimination even when human rights and human dignity
have been violated.” The following examples illustrate the nature of water disputes in the
United States and examine the efficacy of using the human rights framework as part of a
strategy to address inequalities in water services in the U.S.

A  Discriminatory Water Service Delivery in Zanesville, Ohio
Facts and Outcome:

Along with the Fair Housing Advocates Association and the Ohio Civil Rights
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Commission, sixty-eight individual plaintiffs alleged that for over fifty years, the
City of Zanesville, the county and the local water authority refused to provide them
public water service because they lived in the one predominantly African-American
neighborhood in an almost all-white county.* The ground water in their neigh-
borhood was unsafe for residential use after years of contamination from nearby
mines.” The plaintiffs lived within one mile of public water lines, yet they were
forced to buy bottled water, collect rainwater and store it in cisterns, where it often
became unsafe for drinking. White residents living on the same street, however,
were provided with water.* Plaintiffs’ repeated requests for access to public water
service were rejected.

In July 2008, a federal court jury returned verdicts totaling nearly $11 million
against the defendants for illegally denying water service to a predominately Afri-
can-American community on the basis of race. The jury also awarded $80,000 to
the Fair Housing Advocates Association, which had conducted an investigation and
assisted the plaintiffs with their administrative complaints before the Ohio Civil
Rights Commission.* The case ultimately settled for $9.6 million.

Legal Strategy:

Plaintiffs alleged six federal and state civil rights causes of action: (1) Unlawful
Discrimination under the Fair Housing Act, 42 U.S.C. § 3601; (2) Unlawful Discrim-
ination Under 42 U.S.C. § 1981; (3) Unlawful Discrimination Under 42 U.S.C. § 1982;
(4) Unlawful Discrimination Under 42 U.S.C. § 1983; (5) Unlawful Discrimination
Under Title VI of the Civil Rights Act, 42 U.S.C. § 2000d; and (6) Unlawful Discrim-
ination Under Ohio Revised Code § 4112.02(H).*

Lessons Learned:

The petitioners chose to use civil rights rather than human rights arguments. While
they were successful, the clear-cut data that revealed the geographic racial divide
show the high standard necessary to succeed in many civil rights nondiscrimination
claims.

California’s Human Right to Water Bill
Facts and Outcome:

As many as 2 million Californians face water-related challenges, with water that

is contaminated, unaffordable and inaccessible and water policies that are un-
democratic, unsustainable or that violate the cultural heritage of California tribes.
Individuals spend as much 15-20% of their income on water.”

After an aggressive grassroots campaign, California became the first U.S. state to
adopt a law explicitly recognizing the human right to water. However, the law does
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not create an obligation to provide water and it lacks enforcement and financing
provisions.” The law requires state agencies to consider the new state policy that
every human being has the right to clean, safe, affordable and accessible water that
is adequate for drinking, cooking and sanitary purposes in all policy, programming
and budgetary activities affecting those uses of water.” The law could also influence
judicial assessments of statistical evidence in water discrimination cases.”

Legal Strategy:

California communities joined in a grassroots campaign to publicize their water
struggles and create public water companies to democratize both access to water
and the decision-making process around water services. In 2008, a coalition came
together with the ambitious goal of passing a state law recognizing the human right
to water. Highlighting the impact on low-income, homeless and tribal communities,
the coalition emphasized safety, sufficiency, affordability and accessibility as the
four components of the human right to water.”

In 2009, the legislature approved the first attempt to pass the new bill, but Gover-
nor Arnold Schwarzenegger vetoed it. The coalition tried again in 2011, with a new
governor and more allies.” Members of the coalition facilitated the 2011 official U.S.
country visit of the U.N. Special Rapporteur on the Human Rights to Safe Drinking
Water and Sanitation. The visit was an important step in passing California’s new
law.” Facing tremendous opposition from powerful agricultural, business and water
associations, the coalition mobilized communities to show legislators the realities
of scarce and contaminated water. The coalition refused to give up, protesting

on the capital steps and delivering contaminated water from their own taps to
legislators’ offices saying, “if you don’t want to pass the human right to water, then
With one more vote needed to pass, State Senator
Michael Rubio walked out of the room, sparking an immediate flurry of grassroots

go ahead and drink this water.”

organizing. His constituents called his office to tell him they were watching. With
public pressure, and Senator Rubio’s vote, the coalition achieved the 2012 passage
of California’s Human Right to Water Bill.”

Lessons Learned:

While passing California’s Human Right to Water Bill was a tremendous step
forward, the law does not set a clear framework of standards or timelines to achieve
its goals. The current challenge is implementing this groundbreaking legislation.
The International Human Rights Law Clinic at the University of California Berkeley
School of Law produced an implementation plan as a guide to state agencies and a
foundation for the Governor’s office to issue a guidance directive to state agencies
on how to implement the legislation.”® The Governor’s office has not yet taken
such action.

The Environmental Justice Coalition for Water (EJCW) helped draft the state
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water board’s 2016 resolution adopting the human right to water as a core value and
instructing the Water Board’s staff to follow best practices in all programs and ac-
tivities—including water rights administration—which were not originally covered
in the bill."" The Office of Environmental Health Hazard Assessment is creating a
new Human Right to Water Indicators Project to develop metrics for determining
who is affected by right to water violations and how to measure progress in realizing
the right. This project will ultimately be a complement to the State Water Board’s
Human Right to Water website portal, which currently displays some data and high-
lights gaps in available information."”*

Colin Bailey, Executive Director of EJCW, stresses the importance of relationships
and cultivating leaders to assume positions of authority, such as seats on local and
regional water quality boards. He believes that finding champions in state agencies
is critical to supporting the bill’s implementation. His experience of working to pass
California’s Human Right to Water Bill affirmed the importance of “being super
scrappy, well-connected, not taking no for an answer and having a compelling mes-
sage... EICW showed up at every debate and state water board meeting to champion
the right to water, taking every chance to speak publicly to define what the human
right to water meant and foster a dialogue that is reiterated again and again to
cultivate supporters in the legislature and on the water board.”* He recommends
building on the power of such relationships and taking advantage of every opportu-
nity to pursue implementation of the human rights framework."**

Flint’s Drinking Water
Facts and Outcome:

The economy of Flint, Michigan was closely tied to jobs in the auto industry for
most of the 20™ century. After the closing of factories and the departure of tens

of thousands of manufacturing jobs, Flint became one of the poorest cities in the
country with nearly 42% of residents living below the federal poverty line. The
population of the city was 57% African-American.'® Based on state legislation
legalizing the imposition of Emergency Managers in Michigan with almost complete
control over local decisions, in 2011 Governor Rick Snyder appointed an Emergency
Manager to take financial control of Flint. The law granted the Emergency Manager
broad powers to rewrite city contracts and liquidate city assets to pay down debts,
regardless of public opinion and without local accountability or control.* In April
2014, officials turned to the Flint River as a temporary drinking water source in or-
der to cut costs while a new water system was being completed. They took this step
despite years of warnings about the dangers of using this water source."” Officials
chose not to enforce rules designed to keep residents safe from toxic hazards and,
to save a small amount of money, avoided corrosion control treatments despite
Flint’s aging water infrastructure.' Failure to carry out those treatments resulted
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in chronic toxic exposure of Flint residents, who unknowingly consumed lead-

109

contaminated water over the next 18 months.

The EPA, the Michigan Department of Environmental Quality, the state Depart-
ment of Health and Human Services, the Governor’s office, the county health
department and many others failed to uphold their responsibilities to the citizens
of Flint. “The clear picture that emerges is one of systemic disregard for the city’s
residents—again, residents who are disproportionately poor and predominantly
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African-American.

Dozens of lawsuits were filed on behalf of Flint residents in both state and federal
courts. Class action suits alleged violations of the Federal Torts Claims Act and the
Safe Water Drinking Act by the EPA and city and state officials."" A U.S. District
judge dismissed roughly 60 cases filed in connection with the Flint water crisis and
remanded others to state court."”
by the Safe Water Drinking Act and lack of subject matter jurisdiction.” Some

of these cases are being appealed. In March 2017, a federal judge approved a $97
million settlement of a class action lawsuit, in which the state of Michigan agreed to
replace lead or galvanized steel water lines for at least 18,000 Flint households by
2020."* In June 2017, five Michigan officials, including the head of the state’s health
department, were charged with involuntary manslaughter, bringing the number of
current and former state and local officials facing criminal charges related to Flint’s

Many of the dismissals were based on preemption

tainted water supply to fifteen."”
Legal Strategy:

Litigation surrounding the Flint water crisis has not yet employed the human rights
framework. However, U.N. experts have called on the federal and state governments
to take action to address the serious human rights concerns surrounding Flint’s
water contamination and the devastating consequences for its residents. Three U.N.
Special Rapporteurs urged government officials to use President Obama’s May 2016
visit to Flint as an opportunity to map out a human rights-compliant strategy to
ensure that similar disasters do not occur in other parts of the country."

Lessons Learned:

Deborah LaBelle, a member of the Flint Water Class Action Legal Team, notes that
the numerous class action cases in Flint are still in the beginning stages, with ad-
vocates fighting hard to win procedural and legal issues in several different courts.
The team has tried to craft claims that parallel constitutional issues but has not yet
raised specific human rights claims in federal cases. Ms. LaBelle believes human
rights arguments are important to raise in Flint, but that advocates must first clear
the procedural hurdles focused on jurisdiction, venue, standing and preemption
before they can be clearly heard on some substantive issues and avoid having their
cases dismissed out of hand."”
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Ms. LaBelle believes that “the human rights framework is essential for organizing
and advocacy and is especially important in areas where people can get lost in the
deep weeds of science, engineering and blame.”"® She explains that water as a hu-
man right is a mantra used at town meetings with citizens because it resonates with
residents across diverse communities. Ms. LaBelle notes the struggle to address the
race and class issues that are inherent in what happened in Flint and are endemic
to water and human rights issues. She believes the human rights framework is
particularly important in Michigan where there is a lack of remedies available for
Flint residents due to strong government immunity laws and the degradation of
environmental protection laws. The legal team is “battling for the soul of the issue,”
focusing on widespread community trauma and fighting to push constitutional
claims through the beginning legal stages."” Ms. LaBelle hopes that once the cases
get through the procedural issues, the legal team will gain stable ground to be able
to incorporate the human rights framework in its claims.

Detroit’s Water Shutoffs
Facts and Outcome:

Like Flint, Detroit’s economy was closely tied to the auto industry in Michigan.
The decline of that industry initiated a decades-long process of economic decline
from which the city still struggles to recover. As happened in Flint, citing Detroit’s
dramatic financial plight, Governor Snyder appointed an Emergency Manager to
take control of the city in 2013. A few months later, Detroit filed for bankruptcy in
the face of $18 billion of debt."” Much wealth and many businesses had long since
fled the city, draining its tax base and eliminating much of the revenue base of
public utilities. These changes left the burden of paying for the rising costs of city
services on the shoulders of the mostly African-American residents who stayed in
Detroit. Water advocates assert that these residents have seen water rates increase
by 119% over the last decade and insist that much of the population cannot afford to
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pay their water bills.”" Detroit’s poverty rate is over 40% and unemployment rates
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remain high.

The press reported that, in the face of intense pressure to increase revenue, the
water and sewer department began mass water shutoffs in mid-2014, cutting off
water service for up to 3,000 customers per week.” Two-thirds of the water shut-
offs occurred in homes with children, leading parents to fear that child-protective
services would intervene, as a lack of running water is grounds for child welfare
authorities to immediately remove children from their parents’ care.” Even when
residents made efforts to pay a portion of their water bill, they faced unnecessary
administrative barriers and financial obstacles to the restoration of water service.
The City government placed liens on properties with overdue water bills, resulting
in large numbers of homeowners losing their homes.” While the Detroit water



department readily cut off residents’ water service, large-scale water consumers
who owed millions of dollars in arrears did not suffer the same fate.”

In November 2016, the U.S. Court of Appeals for the Sixth Circuit upheld the
dismissal of a class-action lawsuit filed by a group of Detroit citizens seeking to stop
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the water shutoffs.
Legal Strategy:

Facing a social crisis rooted in the withdrawal of water services, Detroiters re-
sponded with a variety of strategies, from community organizing to unauthorized
reconnection, to litigation. Advocates established an impressive network of mutual
support in Detroit communities, dozens of public protest actions and intense
lobbying of legislators around proposals to oblige municipalities to prioritize water
affordability for their customers. In October 2014, the U.N. Special Rapporteur on
the Human Rights to Safe Drinking Water and Sanitation and the U.N. Special Rap-
porteur on Adequate Housing visited Detroit in response to civil society requests.
Criticizing the shutoffs, they stated that “[i]t is contrary to human rights to discon-
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nect water from people who simply do not have the means to pay their bills.

In August of that year, a group of Detroit citizens filed Lyda vs. City of Detroit, a
due-process class-action lawsuit seeking injunctive relief to stop the water shutoffs
and restore services to customers who fell behind on their bills.”” The plaintiffs
also pursued City acceptance of an income-based water payment plan that would
provide adequate revenue for the water department while ensuring that “all Detroit
residents are guaranteed their fundamental human right to water.””*° At the invita-
tion of the plaintiffs’ counsel, the International Network for Economic, Social and
Cultural Rights submitted an amicus brief, urging the Court to consider relevant
international human rights law in its application of domestic law and to ensure
that the human rights obligations of the U.S., which extend to Detroit, were not
outweighed by financial concerns.” The judge dismissed the Lyda claim, making no
reference to the human rights argument.
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In response to public outcry and the lawsuit, Detroit implemented a temporary
moratorium on water shutoffs, an assistance program for the lowest-income
households and considered an affordability plan for the city.
advocates, over 56,000 accounts were shut off in 2014 and 2015.” Lawyers for the
Lyda plaintiffs appealed the dismissal of the case and, in November 2016, the U.S.
Court of Appeals for the Sixth Circuit upheld the lower Court’s decision to dismiss,
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Still, according to

ruling that because Detroit had filed for bankruptcy, the Bankruptcy Code protected
it from an injunction. The Court stated that granting the relief requested would in-
terfere with the city’s political and governmental power, its property and revenues
and its right to use its income-producing property.”* In April 2017, the Detroit water
department threatened to shut off water for another 18,000 residential customers
who remained in arrears on their payments.™
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Lessons Learned:

When water shutoffs began in Detroit, Maureen Taylor, State Chair of the Michigan
Welfare Rights Organization (MWRO), viewed them as a temporary problem. In the
past, advocates had always succeeded in pushing back against the water department
to stop mass shutoffs and she assumed they would be able to do so in this instance,
13 However, when MWRO started to learn about families who had been liv-
ing without water for a long time, advocates went door to door to try to understand

as well.

the depth of poverty that resulted in people living without this basic necessity of
life.”” When Ms. Taylor and her MWRO colleague, Sylvia Ordufio, began to see the
escalating water shutoffs against the backdrop of rising unemployment and declin-
ing incomes in their city, they began to view the actions of the Detroit Water and
Sewerage department as full-blown human rights violations. That realization led
them to engage with other water rights groups around the country who were using

the human rights framework."*

In Ms. Taylor’s opinion, the U.N. Special Rapporteurs highlighted Detroit’s tragedy
around the world in a way that MWRO could not do, igniting intense domestic and
international attention.” Ms. Ordufio agrees that the Special Rapporteurs’ visit to
Detroit put the serious poverty issues in the U.S. on center stage and helped advo-
cates raise awareness beyond a local audience.”** The visit also put pressure on local
officials who, until that time, insisted that the problem was that Detroiters simply
did not want to pay their water bills. Detroit citizens’ fight for their right to water
has become “a rallying point around the world. That kind of recognition could not
have come without the U.N,, the Lyda case, the Special Rapporteurs, social media
and news coverage. Each is a blow to help make this practice go away. Everyone
knows now that it is a human rights issue that we must win,” says Ms. Taylor."*"
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Ms. Taylor is not dismayed by court rulings. MWRO employs a three-pronged
approach: advocating in the courts, the legislature and, their biggest weapon, orga-
nizing in the streets to increase pressure and return to the courts and legislature
again and again. She is convinced that framing the issue within the human rights
framework is the best tool to take this fight to the next level to improve water
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access for all.* Ms. Orduflo notes that raising human rights arguments in litigation
is an uphill battle, but believes it is important to try to get visibility by bringing
these arguments into the courts and documenting human rights violations. While
she knew that politics in Detroit would make it very difficult to get traction on
addressing the human right to water at the local level, she believes it is important
to continue talking about it and highlighting that water struggles are not just about
poor people but about a basic human right that everyone has, regardless of ability

to pay."®
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Philadelphia’s Water Affordability Ordinance
Facts and Outcome:

Low-income Philadelphians face growing water debts tied to their homes that

date back over years or even decades and can amount to thousands of dollars that
they are unable to repay." The city of Philadelphia, like many local governments,
files tax liens for overdue utility bills and sells off unredeemed liens, leading to an
increase in tax lien foreclosures. The National Consumer Law Center reported that
these foreclosures are highly concentrated in African-American and Latino commu-
nities and pose greater risks to elderly and disabled residents."* According to press
reports, liens for water, sewer and stormwater bills in Philadelphia totaled $255
million by the end of the 2014 fiscal year, which was nearly $40 million more than
The Philadelphia Water Department offered some discounts
and payment plans, but expert consultant, Roger Colton, found the assistance pro-

the previous year."°

gram to be “fundamentally broken” with administrative barriers that unreasonably
restricted access to the assistance program, resulting in a denial rate of over 40%.""

In an effort to increase bill collections and prevent low-income residents from los-
ing their homes to foreclosures because of unpaid water bills, the Philadelphia City
Council passed legislation in November 2015, which went into effect in July 2017."*
The ordinance increases protections for low-income residents by creating afford-

able income-based payment plans and providing referrals to connect homeowners

to housing counselors."”
Legal Strategy:

The Community Legal Services (CLS) of Philadelphia Energy Unit serves as the
city’s Public Advocate in water-rate cases, representing the interests of residential
customers. With expert consultant Roger Colton, CLS reviewed the city’s proposed
2013 water rate increase and entered into a two-year mediation to make substantial
improvements to the water department’s failing assistance program. During that
time, City Council member Maria Quinones-Sdnchez, whose district included a
disproportionate 20% of Philadelphia’s properties with outstanding water liens, in-
troduced legislation with three co-sponsors that would relieve much of the unpaid
water-bill debt and assist low-income families. CLS continued mediation with the
city and worked with Councilwoman Sanchez’s staff to amend the bill to create an
income-based water rate affordability program that would increase timely payments
from low-income customers and reduce collection costs and shutoffs.”® Although
the final ordinance does not set specific percentage-of-income rates, it requires that
monthly bills under the program “shall be affordable for low-income households,
based on a percentage of the household’s income” and establishes three low-income
tiers to receive reduced bills.”

Neither CLS nor city policymakers explicitly used the human rights framework in
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the process of creating Philadelphia’s new water affordability law, but they did con-
sult international standards in determining an appropriate percent-of-income range
for the program.
that the new program would succeed, but he supported the change and acknowl-

edged that water is “a basic human right.”* Councilwoman Sanchez also recognized
the human right to water when she announced the City Council’s approval of the

ordinance. She quoted the U.N. Special Rapporteur who investigated the mass water
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Howard Neukrug, the water commissioner, was not convinced

(€448

shutoffs in Detroit in 2014, stating that ““[i]t is contrary to human rights to discon-
nect water from people who simply do not have the means to pay their bills.”** The
Councilwoman noted that Philadelphia’s new legislation would put the city at the

forefront of best practices related to water access.
Lessons Learned:

CLS Senior Attorney, Robert Ballenger, explains that his team did not use the
human rights framework because Philadelphia has a strong body of law available

to represent water customers for rate increase proceedings. However, CLS tries to
be consistent with human rights principles by mobilizing customers to participate
in public hearings on water rates and give testimony to create a record from which
recommendations can later be made.”® CLS pursued arguments under the common
law duty to serve, which requires public utilities to serve on reasonable terms all

% The duty to serve requires the utility to adjust

those who desire its services.
rates so that low-income consumers can afford to pay. Mr. Ballenger notes that

“by creating a new program with a new benefit, you arguably create a new enti-
tlement. Advocates can argue the city is violating due process in accessing that
entitlement if it does not give consumers a hearing and ability to be heard.”” Thus,
he asserts, “Philadelphia is creating a right to water that fits into a constitutional
framework.”"*

Mr. Ballenger does not think that human rights arguments are the most convincing
for his audience of policymakers and utility officials. Instead, he focuses on eco-
nomic arguments within the legal framework of the utility industry. However, he
believes that human rights arguments can fit into that framework, thus creating
compelling arguments that utilities cannot deny."”

Discrimination in Boston’s Water?
Facts and Outcome:

The Color of Water is a grassroots group in Boston that has engaged the Boston
Water and Sewer Commission (BWSC) for several years in an effort to gain access
to the data necessary to determine whether or not there is discrimination in the de-
livery of the City’s water services. The group’s 2014 study of threatened residential
water shutoffs in Boston revealed a strikingly persistent relationship between water

22



shutoffs and race. The study found that wards with higher populations of people
of color received significantly more water shutoff notifications than wards with
predominantly white populations.*

Soon after the release of the report, in January 2015, Boston’s mayor announced
that the BWSC would increase water service discounts for all senior and disabled
homeowners to 30 percent. The city’s decision followed the Commission’s declara-
tion of a moratorium on winter water shutoffs. While these are positive trends, the
discriminatory impact of shutoffs and water affordability in the face of rising water
rates remain serious concerns.’®

Legal Strategy:

The Color of Water and their allies have been advocating with Mayor Marty Walsh
and the BWSC since 2006 to improve protections for low-income rate-payers and
people of color. In 2011, the U.N. Special Rapporteur on the Human Rights to Safe
Drinking Water and Sanitation included Boston in her official U.S. visit, drawing
international attention to the city’s water issues. The Color of Water Project pro-
duced their report as part of a campaign to raise awareness, provide reliable data to
decision-makers and advocate for protections to ensure that vulnerable populations
have access to basic municipal services.' The report used human rights standards
to highlight issues of affordability, access and racial discrimination in analyzing
Boston’s water shutoffs.

Lessons Learned:

Although the Color of Water Project found a close correspondence between water
shutoff notices and race and income, it is difficult to establish actual causality. Thus,
Suren Moodliar, a member of the Color of Water Project research team, finds the
human rights framework to be more useful than traditional civil rights. “Human
rights standards mean that, regardless of income or race, all should have access to
water. ICERD does not require proof of deliberate discrimination on the basis of
race; showing of unequal results that correspond to race is sufficient.”® He notes
the advantages of engaging in local dialogue while also drawing attention to the
issue in human rights bodies, which may call on the U.S. to respond. Mr. Moodliar
believes the human rights framework is among a number of useful frameworks,

including racial justice and civil rights, depending on the political mood.**

Pipeline Battle at Standing Rock
Facts and Outcome:
The Dakota Access Pipeline is a $3.7 billion oil pipeline project designed to trans-

port over 570,000 barrels of fracked oil every day, traveling 1,170 miles through
North Dakota, South Dakota, Illinois and Iowa. It now passes under the Missouri
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River at Lake Oahe, just a half-mile upstream from the Standing Rock Sioux Tribe’s
drinking water source. Because of this proximity to a key water source and sacred
tribal lands, the pipeline could impact millions of people. An oil spill would be
culturally and economically catastrophic, polluting the Tribe’s source of water and
farmlands and destroying important cultural sites.'” Energy Transfer Partners, the
company building the pipeline, needed a final government permit to construct the
section passing under the river, near the reservation. Members of the Standing Rock
Sioux Tribe and allies from across the U.S. and around the world participated in
mass protests at the construction site for several months and demanded that large
institutional investors in the project divest their support. They cited the need to
protect sacred waters against the pipeline threat. Mass protests took place at the
construction site for a period of months, and protesters demanded that large in-
stitutional investors in the project divest their support. The National Guard joined
police in a highly militarized law enforcement response to demonstrators, resulting
in mass arrests and violence against Water Protectors.'*

In November 2016, the Obama administration halted construction to allow for trib-
al participation and consultation on an Environmental Impact Statement (EIS) that
would consider alternative routes.'” However, the Trump administration quickly
reversed that decision, allowing the U.S. Army Corp of Engineers to cancel the EIS
and fast track the final phase of construction to drill under Lake Oahe.'* The final
section of the pipeline was completed and the oil began flowing in June 2017, over-
ruling the claims of the Standing Rock Sioux Tribe and their allies.

Legal Strategy:

The Standing Rock Sioux Tribe used both domestic and international legal systems
to defend their right to water, citing violations of federal statutes, international
treaties, human rights and the Rights of Indigenous Peoples.

Employing federal statutory law, the Standing Rock Sioux Tribe sued the U.S. Army
Corp of Engineers in federal court in July 2016, alleging the Corps violated the
National Historic Preservation Act, the Clean Water Act and the National Environ-
mental Policy Act (NEPA) by failing to conduct a full EIS and adequately consult
tribal members before approving the pipeline.' The Court denied the Tribe’s
request.”’
2016 in order to conduct an EIS with full public input, but reversed that decision
upon President Trump’s executive memorandum calling on the Army Corps to
expedite the approval process.” In June 2017, the Court found that the Army Corps
violated key aspects of NEPA and ordered a reconsideration of its environmental
analysis. The Court did not determine whether pipeline operations should be shut
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Due to public pressure, the Army Corps halted construction in December

down in the interim, but requested additional briefing on the subject.

Citing U.S. constitutional civil rights of free speech and free exercise of religion,
Standing Rock Sioux Tribal Chairman David Archambault II requested in October
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2016 that the U.S. Attorney General investigate civil rights violations by state and
local law enforcement against peaceful demonstrators.”” Violence escalated a few
weeks later when law enforcement used tear gas and a high-pressure water canon
against demonstrators in below freezing temperatures.'”

Engaging with U.N. mechanisms, the Standing Rock Sioux Tribe and the Inter-
national Indian Treaty Council (IITC) asked four U.N. Special Rapporteurs to

urge the U.S. to cease its treaty and human rights violations against the Standing
Rock Sioux Tribe in August 2016. They alleged environmental racism in violation

of ICERD, to which the U.S. is a party, pointing to the U.S. decision to permit the
construction company to divert the pipeline’s route from passing through the cities
of Bismarck and Mandan, which are nearly 90% white, to disproportionately impact
the Standing Rock Sioux Tribe. The Tribe and the IITC alleged these actions violate
the nondiscrimination principle enshrined in human rights treaties, including the
ICCPR and ICERD."” The following month, Chairman Archambault testified before
the U.N. Human Rights Council in Geneva, Switzerland to encourage international
opposition to the pipeline construction near the reservation and formally invite
the U.N. Special Rapporteur on the Rights of Indigenous Peoples to visit the site."”
Special Rapporteur Victoria Tauli-Corpuz visited Standing Rock in September and
subsequently called on the U.S. government to halt construction of the pipeline due
to the significant risk it posed to the Standing Rock Sioux Tribe’s drinking water,
sacred sites and burial grounds.”” Two other U.N. experts also visited Standing
Rock in January 2017 to conduct a hearing with representatives of the IITC and

the ACLU Human Rights Program, taking testimonies on human rights violations

resulting from the pipeline construction.””

The Standing Rock Sioux Tribe, the Cheyenne River Sioux Tribe and the Yankton
Sioux Tribe also filed a petition with the Inter-American Commission on Human
Rights (IACHR) in December 2016. The Tribes requested that the Commission call
on the U.S. government to deny the easement for construction, formally consult
with the Tribes to complete a full EIS and immediately take actions to address grave
human rights concerns by guaranteeing the safety of those engaged in peaceful
prayer and protests.”” At the hearing, U.S. representatives denied the Commission’s
power to enforce the U.N. Declaration on the Rights of Indigenous Peoples and
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other non-binding Declarations under the Commission’s mandate.
Lessons Learned:

Although legal battles have yet to stop the Dakota Access Pipeline from moving
vast quantities of oil near tribal lands, advocates’ multi-level tactics have achieved
important successes. Brandy Toelupe, former President and volunteer attorney

of the Water Protector Legal Collective (WPLC), the on-the-ground legal team at
Standing Rock, believes it was important to get witnesses to observe the interaction
between Water Protectors and law enforcement and to put international human
rights arguments on the record. She notes that “indigenous rights in international
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treaties are much higher than what is recognized in U.S. laws... WPLC looked to
international bodies to expose how Indigenous Peoples are treated and the issues
they face in the U.S.”** Michelle Cook, a human rights lawyer and a founding mem-
ber of the WPLC, believes “international law is incredibly important for advocacy
for indigenous rights. It recognizes a more just set of rights and jurisprudence that
reflects more precisely what is needed for the enjoyment of human rights by Indige-
nous Peoples such as the Right to Free, Prior and Informed Consent. Under current
domestic law, federal Indian law does not require Indigenous Peoples’ free, prior
and informed consent over the lands they traditionally have used and occupied.
Because these rights are not guaranteed and because we often cannot get justice in
our own territory, we must, in addition to domestic advocacy, appeal to the interna-
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tional community, international law and its mechanisms.

Ms. Toelupe believes that what happened at Standing Rock was “so important for
movements going forward because it brought so many Indigenous Peoples from
around the world to come together and share what is happening to all of us.”* Ms.
Cook agrees, stating, “while there were massive human rights violations, the other
side of that story is the fearless love we have for our people, to protect and defend
the lands, rights and lives of our relatives, to resist those harms, and continuing

to be human in spite of all that excessive police violence, the mass arrests, harsh
conditions and militarized violence. The people lived through that for each other

and the sacredness of water.”"®

Ms. Cook emphasizes the importance of having a wide diversity of tactics, including
thinking of ways to mobilize people around the world to contribute to the move-
ment. She and other Indigenous Peoples and organizations are now focusing on
divestment advocacy. Ms. Cook is a member of a delegation of Indigenous women
from Standing Rock and their allies who are writing letters and meeting with Euro-
pean financial institutions to share their experiences of the human rights and indig-
enous rights violations they witnessed at Standing Rock."® She emphasizes the im-
portance of understanding aboriginal title and how “Indigenous Peoples’ property
rights are entangled with spiritual beliefs, cultural practices and subsistence. Banks
don’t understand that U.S. laws are often in practice subpar in relation to inter-
national standards set forth in international law and human rights. Big companies
that are funded by big banks often assume that the local laws relating to Indigenous
Peoples living in developed nations are adequate. Therefore, their due diligence in
nations like the United States, for example, can be less diligent for companies like
Energy Transfer Partners. However, if those local laws are discriminatory and based
on colonialist principles of land and resource dispossession, injustice continues.”*
She notes that when the delegation appealed to banks with information about in-
ternational law, “it pushed them to understand that they must divest because of hu-
man rights violations, including the lack of free and prior consent and consultation
with the Tribe. This language of human rights and divestment is a powerful tool for

grassroots advocacy and for Indigenous Peoples to push decision-makers.”*’
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Reflecting on the work of the delegation, Ms. Toelupe says “banks are looking more
closely at their investment policies now and [the delegation] is pushing for banks to
consult with Indigenous Peoples before agreeing to invest... This all leads to more
pressure to push decision-makers to create policies to prevent this from happening
in the future and educate the public not to put their money where it harms people’s
rights.”® According to defundDAPL.org, the divestment movement has led banks,
cities and individuals to pull over $4 billion in investments from the financial insti-
tutions connected to the Dakota Access Pipeline.®

Inter-American Commission of Human Rights (IACHR) Hearings on U.S.
Government Obligations

Facts and Outcome:

As demonstrated by the case studies above, the lack of access to safe and affordable
water disparately impacts low-income minority and tribal communities across the
U.S., particularly effecting the elderly, the disabled, pregnant women, children and

other vulnerable groups.”*

In October 2015, the newly-formed National Coalition on the Human Rights to
Water and Sanitation, supported by the US Human Rights Network, successfully
requested a hearing at the IACHR on alleged violations of the right to water in

the U.S. During this regional hearing, which also included Latin American water
activists, grassroots organizations from across the country testified about the direct
effects of water violations on their communities.”” The Commission was sufficiently
convinced by the testimony that they granted a second hearing in April 2016, which
was focused exclusively on the situation in the U.S. At this hearing, U.S. government
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representatives were present to respond to the petitioner’s complaints.
Legal Strategy:

The April 2016 hearing was the first time the U.S. appeared before the IACHR on
the issue of access to water. Government representatives highlighted the country’s
role as one of the world’s largest donors to international water-related causes,

yet insisted that because the U.S. is not a party to the ICESCR, it is not obliged to
enforce rights under that treaty. The head of the Commission rebuked the govern-
ment representatives, stating, “if you’re doing that outside of your borders, can’t
you do it here?... I literally cannot understand the most powerful country in the
world having these kind of stories about the lack of clean potable water and sanita-
tion. It really blows my mind, quite frankly... If you ignore your most vulnerable...
you are not a civilized society.”

Although the U.S. asserts that Commission decisions are non-binding and no
mechanism for enforcing those decisions exists, because the U.S. is a member of
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the Organization of American States, the Commission can continue to monitor U.S.
government actions on this issue. However, given that the U.S. government failed to
appear at multiple hearings addressing human rights concerns in the U.S. during the
first months of the Trump administration, the possibility of using the Inter-Ameri-
can system to work toward solutions is uncertain.

Lessons Learned:

US Human Rights Network’s Rebecca Landy, who coordinates the National Coali-
tion on the Human Rights to Water and Sanitation and helped organize the IACHR
hearings, believes that wins for human rights movement issues require long-term
solutions. She notes that, although the IACHR hearings have not yet led to notable
changes, they brought advocates from across the country together in a powerful
moment of solidarity to speak on water issues that span diverse communities. She
points out that activists who “felt their voices were not heard in their local com-
munities had a way to name and shame the government for human rights violations
taking place.”"**

The government’s unwillingness to engage by focusing on global accomplishments
instead of responding to petitioners’ complaints and denying enforceability of hu-
man rights obligations demonstrated to the Commissioners the gravity of what was
happening in the U.S., even before the change in Administration. Advocates used
the Commissioners’ strong critiques of U.S. government inaction to build traction
around the issue and to open the door to continued conversations. Ms. Landy notes
that having government officials in the room and participating in side meetings
helped build relationships between officials and communities working on water
issues across the country. Due to the lack of U.S. engagement under the Trump
administration, she states that advocates are “now in a holding period” regarding
continued engagement with the Commission on the human right to water.””

FUTURE DIRECTIONS FOR WORK ON THE HUMAN RIGHT
TO WATER

The realization of the human right to water in the U.S. will require a variety of
advocacy approaches targeting governmental, quasi-governmental (water author-
ities) and non-state actors (corporations, private associations, nonprofits, etc.) at
local, state, national and international levels. In this complicated field of action,
thoughtful selection of strategies and points of intervention will be critical, as will
be the ability of advocates working at different levels and in different geographies to
successfully coordinate activities. Strategies will vary over time as advocates adapt
to changing conditions, but can be expected to include many of the strategies that
have already been tested, such as:
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- Coalition / Network-building among allies;
- Community capacity-building;

- Legislative advocacy at all levels;

- Strategic litigation; and

- Social Communications

1 Coalition / Network-Building

Aware of the complexity of their task and need for support from outside of their
immediate communities, individuals and local groups working on water issues from
a human rights perspective have, over the last few years, put additional energy into
networking with each other with at least three objectives in mind:

- Tolearn from each other’s experiences;

- To provide moral, logistical and political support for each other’s
efforts; and

- To begin to discuss the possibilities of coordinated advocacy agendas for
implementing the human right to water, particularly at the national level.

With such objectives in mind, Colin Bailey of the Environmental Justice Coalition
for Water, emphasizes the need for “a multi-scalar, multi-pronged strategy.” He
believes that advocates must work collaboratively at the “international, national,
multi-state, regional and local levels on litigation strategies, strengthening enforce-
ment... and building the capacity of disadvantaged communities.” He notes that
building relationships and coalitions is key to strengthening advocates’ ability to
create systemic change.*

A number of national gatherings helped support this effort and, in February 2015,

a group of key organizations and individuals formed the National Coalition on the
Human Rights to Water and Sanitation. The Coalition is hosted at the US Human
Rights Network and is made up of over 130 groups and individuals working on water
and sanitation issues across the country, including the majority of case studies
discussed above. They continue to come together to share knowledge and facilitate
joint organizing and advocacy to create systemic change.””

Sylvia Ordufio of the Michigan Welfare Rights Organization (MWRO), believes
“momentum is gained at the grassroots level by building a larger network of

people engaged in this work and connecting those who are struggling with water

in different areas of the U.S.”*® In that vein, MWRO and their allies hosted the 2™
International Gathering of Social Movements on Water in Detroit in June 2017,
bringing together people directly impacted by water struggles, social movement
water groups, water rights policy makers and attorneys, scholars, researchers, social
workers, youth and elders from across the U.S., First Nations and other countries."”
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Water rights advocates will continue to build formal and informal coalitions and
networks as long as resources are available to make this work possible. Given the
interdependence of human rights, water rights advocates work to escape the “silo”
effect of working on a single issue. As they build stronger ties, these advocates also
explore the connections between the right to water and other human rights, and
seek to realize the strength that comes from coordinating with other human rights
networks. The US Human Rights Network is an excellent platform for such
coordination.

2 Community Capacity Building

Inherent in a people-centered conception of human rights is the principle that con-
certed actions by communities most affected by the denial of the right to water are
indispensable to the realization of that right. To be effective in taking such actions,
affected communities must develop a set of skills and capacities, beginning with a
complete knowledge of their rights. Other essential skills include power analysis,
action research, community organizing and a whole range of communications
capacities. The communities themselves, must take the lead in identifying and
developing these collective and individual skills and in deciding how to apply them.
Donors, NGO partners and civil society networks, such as the National Coalition,
will need to prioritize support for such work.

3 Legislative / Policy Advocacy

Government actions at all levels will be required to realize the human right to water
in the U.S., and effective advocacy by civil society organizations, coalitions and net-
works will play an important role in motivating those actions. As suggested above,
the leadership of affected communities will be critical to the success of such efforts.
Such advocacy work can be challenging in a context where the federal government
does not recognize a human right to water, or human rights in general, but some of
the case summaries above provide important examples from which advocates have
much to learn.

Like all human rights advocacy, activities designed to realize the human right to
water uses a wide variety of tactics. These include lobbying, community organizing,
public education, media work and the organization of public hearings and meetings
with lawmakers and other key decision-makers. All effective advocacy rests on the
foundation of strong action research on the issues and rigorous analysis of power
relations among the various actors and decision-makers.

As we write, one year after the change in U.S. presidential leadership, U.S. advocates
are still in the process of reviewing their advocacy strategies. While changes in
federal legislation and policy remain critical to realizing the right to water, the
dismissive attitude of the Trump Administration toward the entire human rights



framework, and its reticence to engage with appropriate international mechanisms
is leading advocates to place more emphasis on work at the state and local levels.
While advocates will continue to point out the deficiencies in the federal approach
to human rights and advocate for national legislation and changes in national
policy, real opportunities for change may present themselves more often outside of
Washington, D.C.**

Local Human Rights Implementation:

The policies of local governments and local water authorities have a tremendous
impact on access to clean, affordable water, especially in urban areas. The work

to achieve a water affordability ordinance in Philadelphia provides a particularly
powerful example of how to achieve important policy change in a difficult local
environment. The Color of Water in Boston has yet to achieve all of its advocacy
goals. Nonetheless, the group’s persistent demands for access to data on shutoff
notices and then careful analysis of that data provides a great example of how local
groups, in collaboration with experts with specific technical skills, can use action
research methods to uncover the human rights impact of government water policies
and practices.

As water rights advocates have begun to build broader coalitions, a similar pro-

cess has been underway among local advocates involved in Human Rights Cities
projects. These projects, in cities such as Washington, D.C.; Jackson, Mississippi;
Pittsburgh, Pennsylvania; Boston, Massachusetts; and Eugene, Oregon, have built
local coalitions to work with local government officials to pursue implementation of
the human rights framework at the city level. These advocates have constructed the
National Human Rights Cities Alliance, also under the auspices of the US Human
Rights Network.*” To date, few of these local human rights projects have integrated
concerns around the human right to water into their work, and few of the local or-
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ganizations working on water issues have explored the use of the Human Rights Cit-
ies model to build alliances and strengthen their work. The Color of Water Project
is an exception, having assumed an important leadership role in the Boston Human
Rights City project. Rebecca Landy of the US Human Rights Network, emphasizes
the importance of advocating at the local level “because water service is often a very
local issue. Incorporating the human right to water into the Human Rights Cities
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model may be valuable, particularly considering the interdependence of rights.
Changing State Law and Policy:

While many state governments are no more open to engaging with the human rights
framework than the Trump Administration, advocates still see advocacy at the state
level as a potentially productive arena for the next few years. The achievement of
the California Human Right to Water Bill is clear example in this area. Although
California has faced challenges in implementing the new law, its passage has unde-
niably changed the conversation about water in that state.
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Other states have taken important steps as well. In Michigan, home to both the
Flint and Detroit water crises, a number of water affordability and water quality
bills are before the legislature. In December 2015, Michigan lawmakers proposed
a bill to enshrine access to clean, safe water in state law as a basic human right.**
While none of these bills has yet become law, the various initiatives have gained
significant support and generated necessary debate, statewide. Given the impact
of state policy on local communities, state-level advocacy will continue to be an

important focus for right-to-water activists.
National Advocacy:

While it is unlikely that the human right to water will be recognized at the federal
level under the Trump administration, advocates have worked to introduce legis-
lation in Congress and are continuing to garner co-sponsors and support for its
future passage. Water rights advocates at Food & Water Watch worked with former
Congressman John Conyers, Jr. for over a year to draft and introduce the Water
Affordability, Transparency, Equity and Reliability Act — the WATER Act — which
would provide a dedicated source of funding for water infrastructure and clean
drinking water by closing corporate tax loopholes.*** The Act calls for a study on
affordability, discrimination and civil rights violations, looking at communities that
are disproportionately impacted by water inequality issues.*> The Act would also
provide program funds for nonprofits to provide technical assistance and training
to rural and small municipalities and tribal governments to improve their water
systems.**

Lynna Kaucheck, the National Water Infrastructure Campaign Manager at Food &
Water Watch, states that “human rights are the basis of everything we do. Afford-
able water service is a human right. It is the driving force behind many fights we
take on... Using that framework changes the whole conversation about how you
provide water service to people... If it is @ human right, you can take steps to make
sure that right is met.”*”” In addition to continuing to promote the WATER Act
and other positive legislative proposals, Food & Water Watch also fights damaging

legislation and educates communities about the dangers of privatizing resources.*

Using International Human Rights Mechanisms:

One purpose of the system of international human rights mechanisms and Special
Procedures is to allow, under certain conditions, non-state actors to gain direct
access to the human rights system. The mechanisms provide the basis for interna-
tional action on behalf of the human rights of such non-state actors. Right-to-water
advocates have begun to access such mechanisms, and are likely to continue to do
so, given the lack of responsiveness at the U.S. federal level.

Accessing such mechanisms can be particularly important for communities in which
it is difficult to gain local traction on the human right to water. In both Sacramento,
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California and Detroit, Michigan, the intervention of U.N. Special Rapporteurs
brought national and international attention to local situations and helped create
space for local human rights advocacy. The attention of these international experts
also emboldened local advocates and demonstrated the potential value of the hu-
man rights framework to their work. The thematic hearings on the human right to
water in the U.S. at the Inter-American Commission on Human Rights (IACHR) had
a similar impact by bringing together water rights activists from around the country
to learn from each other’s experience and by focusing the Commissioners’ attention
on a problem, the scope of which they had not previously been aware.

Detroit activist Sylvia Ordufio stresses the need to connect local level issues with
the U.N. and the importance of trying to expand this work to other governing
bodies, such as the Organization of American States (OAS) and the IACHR. For
Orduflo, “linking the right to water to the rights of women, communities of color,
Indigenous groups, housing and education is necessary to promote a common lan-
guage across issues.” She believes such a common language can help create political
unity on a basic human right to water that could then be tied to a legislative and
legal policy framework.**

4 Strategic Litigation

Choosing and focusing energy on legal cases of strategic importance can help create
a domestic legal framework for the human right to water. While there is a tremen-
dous amount of litigation over property-related water rights in the U.S,, the use of
the human rights framework in litigation remains a rare phenomenon. Advocates
must carefully consider how premature use of human rights arguments in water
cases could lead to the establishment of negative case law that would be difficult to
overcome in subsequent disputes.

None of the cases summarized above clearly establish the utility of human rights
arguments in water-related disputes. By failing to address the human rights argu-
ments in the Detroit Lyda case, the bankruptcy court implicitly found that they
were insufficient to support the plaintiffs’ claims. The Court went further to find
that there is no fundamental right to water under the U.S. Constitution.”” In the
Flint case, both the lawyers and plaintiffs felt that they had more promising claims
than the human rights arguments, and those claims have so far yielded mixed re-
sults. The Zanesville case summarized above demonstrates that civil rights law can
be used to address discrimination in the delivery of water services, but only under
special circumstances. Martha Davis, Professor of Law at Northeastern University
School of Law, confirms this judgment in her analysis of the legal potential of water
discrimination claims under civil rights law in Washington, D.C.”"
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Water advocates will continue to use the courts to press their claims, and human
rights lawyers will continue to seek the right opportunities to insert human rights
claims into such litigation.

5 Social Communications

Whether they are referred to as frames, narratives, stories or simply falsehoods,
oft-repeated messages stand in the way of the realization of the human right to
water. In Detroit, powerful narratives influenced the course of the public debate on
mass water shutoffs and even impacted peoples’ own perceptions of their situation.
The notion that “those people” had the money but just did not want to assume re-
sponsibility for their water bills made it difficult to build public support for families
denied water. This narrative also affected some media treatments of the crisis.

Activists such as Maureen Taylor of the Michigan Welfare Rights Organization
(MWRO) recognized the power of these narratives and confronted them, head on.
MWRO and other organizations in Detroit devoted time and resources to develop-
ing strategies to counteract the pernicious effects of such media framing. They also
developed capacity in social media and other communications tools to make sure
their side of the story was told and heard around the world.

By the time that the U.N. Special Rapporteurs on the Human Rights to Water and
Housing visited Detroit to investigate reports of mass water shutoffs, people af-
fected by the shutoffs were able to share a compelling alternative story of what was
happening in the Motor City. Publicity around these visits reached a global audience
and brought negative attention to Detroit and its Emergency Manager form of local
government. The publicity did not resolve the situation, but it put officials on the
defensive and animated opposition to the policy of mass denial of water services.

Detroit is only one example of the sophisticated use of communications strategies
to support human rights advocacy around water. An equally compelling story could
be told of the effort to win a Right to Water Law in the state of California. In Flint,
those suffering from the effects of lead contamination struggled, with mixed suc-
cess, to control the way their story was told to the U.S. public throughout the frenzy
of national publicity around the water crisis there.

Those who deny an obligation to provide universal access to safe, affordable water
will invest the necessary resources to frame the issue as a problem of disadvantaged
people failing to take responsibility for their own situation. In this context, part of
asserting the human right to water will be embracing the possibilities of modern
communications tools to shift those stories to both recognize the nature of the
problem and point the way toward possible solutions.



VI CONCLUSION

The U.S. has access to abundant fresh water resources. Over the past century, the country
has created a water distribution network that delivers high quality water at a subsidized
price to a large part of the U.S. population. There have always been and continue to

be serious inequities in that distribution, with disparities working against low-income
communities and communities of color, especially Indigenous Peoples. While new legal
instruments have been developed to address the challenges of delivering safe water to all,
the law has had a mixed record as an instrument for addressing disparities in access to
safe, affordable water.

In the past quarter century, a combination of increasing social inequality and the esca-
lating cost of maintaining and expanding an aging water infrastructure has accentuated
the disparities and has created serious distributional issues for large parts of the water
system. The scale and scope of these issues—as in the case of the Flint water crisis—have
gained considerable public attention, to the point that analysts speak of an emerging
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water crisis in the U.S.”” The increasing impact of climate change on the water system can

only serve to heighten this sense of crisis in the future.

Throughout this same period, the international human rights system has recognized a
human right to water and begun to put in place mechanisms to promote its realization.
Advocates and activists across the planet have begun to frame their water-related claims
in human rights terms, and have achieved important successes in rights-based water
advocacy.

Somewhat belatedly, the idea of a human right to water has made its way into water
disputes and discourse in the U.S. Nevertheless, rights-based advocacy in the U.S. remains
daunting for a variety of reasons. First of all, because the federal government does not
recognize a human right to water, any appeal based on rights-related state obligations fac-
es an uphill battle. Similarly, while courts in the U.S. are making increased use of human
rights and other international law arguments, the courts have been slow to accept claims
of a human right to water. Finally, many leading water advocacy organizations have yet

to see the value of using the human rights framework to advance their demands for solu-
tions to the water crisis. Despite such obstacles, many communities and organizations
remain determined to claim their human right to clean, affordable water. The variety of
voices represented at the 2™ International Gathering of Social Movements on Water, held
in Detroit in June 2017 is clear evidence of the growth of this movement.

As a result, we expect that lawyers and community leaders across this country will con-
tinue to explore the use of the human right to water as a tool for addressing all sorts of
water-related problems. We hope that this primer will support those efforts.

35



ENDNOTES

10

11

12

13

We appreciate the research assistance provided by Northeastern University School of Law
students, Thomas Ayres, Tanisha Canty, Alicia Cook and Sandi van Orden. Professor Martha
Davis read and commented on drafts of the document and Elizabeth Ennen provided indis-
pensable editorial assistance. A number of water rights activists and advocates, including Rob-
ert Ballenger, Colin Bailey, Lauren Carasik, Michelle Cook, KT Crossman, Amanda Ford, Lynna
Kaucheck, Deborah Labelle, Rebecca Landy, Suren Moodliar, Sylvia Ordufio, Maureen Taylor
and Brandy Toelupe, consented to be interviewed for this project and provided invaluable
insights that informed our conclusions. More importantly, their work and that of countless

others to realize the human right to water in the U.S. made this project relevant.
U.N. Charter art. 1, 9 3.

American Declaration of the Rights and Duties of Man, O.A.S. Official Rec., OEA/Ser. L./V./
II.23, doc. 21 rev. 6 (1948), reprinted in Basic Documents Pertaining to Human Rights in the
Inter-American System, OEA/Ser. L.V/IL.82, doc. 6 rev. 1 (1992); G. A. Res. 217 (III) A, Universal
Declaration of Human Rights (Dec. 10, 1948) [hereinafter UDHR].

International Covenant on Civil and Political Rights, opened for signature Dec. 16, 1966, 999
U.N.T.S. 171 (entered into force Mar. 23, 1976) [hereinafter ICCPR]; International Covenant on
Economic, Social and Cultural Rights, opened for signature Dec. 16, 1966, 993 U.N.T.S. 3 (en-
tered into force Jan. 3,1976) [hereinafter ICESCR].

Martha F. Davis et al., Human Rights Advocacy in the United States 124, 153 (2014).

Gillian MacNaughton & Mariah McGill, Economic and Social Rights in the United States: Imple-
mentation Without Ratification, 4 Ne. U. L. J. 365, 374-75 (2012).

Davis et al., supra note 5, at 47.

Vienna Convention on the Law of Treaties art. 18, opened for signature May 23, 1969, 1155
U.N.T.S. 331 (entered into force Jan. 27, 1980); Although the U.S. has not ratified the Vienna
Convention, executive branch officials have often stated they view much of the Convention,

and particularly Article 18, as codification of binding customary international law.
Davis et al., supra note 5, at 47.

U.N. Human Rights Council, Institution-building of the United Nations Human Rights Council, 18
June 2007, A/HRC/RES/5/1, 49 12-14.

Davis et al., supra note 5, at 590-92 (citing Margaret Huang, “Going Global”: Appeals to Inter-
national and Regional Human Rights Bodies, in Bringing Human Rights Home 105, 114 (Cynthia
Soohoo et al. eds., 2008)).

Martha F. Davis, Let Justice Roll Down: A Case Study of the Legal Infrastructure for Water Equality
and Affordability, 23 Geo. J. Poverty L. & Pol’y 355, 374 (2016).

MacNaughton et al., supra note 6, at 387-88.



14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

See Martha F. Davis et al. The Opportunity Agenda, Human Rights in State Courts 2014 (2014).

See Refugee Act of 1980, 96 P.L. 212; Cal. Water Code § 106.3 (West 2009); Philadelphia, Pa.,
Code §19-1605 (2015).

Inga Winkler, The Human Right to Sanitation, 37 U. Pa. J. Int’l 1331, 1374-78 (2016).

United Nations Department of Economic and Social Aftairs,The human right to water and
sanitation, International Decade for Action ‘WATER FOR LIFE’ 2005-2015, http://www.un.org/
waterforlifedecade/human_right_to_water.shtml (last updated May 29, 2014); G.A. Res. 64/292,
The Human Right to Water and Sanitation (July 28, 2010).

Human Rights Comm., General Comment No. 6, art. 6, 4 5 (16th Sess., 1982).

Adele J. Kirschner, The Human Right to Water and Sanitation, 15 Max Planck Y.B. U.N. L. 445,
460-61 (2011).

International Convention on the Elimination of All Forms of Racial Discrimination, opened for
signature Mar. 77,1966, 660 U.N.T.S. 195, Art. 5(e) (entered into force Jan. 4, 1969).

Comm. on the Elimination of Racial Discrimination, General Recommendation 20, The guarantee
of human rights free from racial discrimination, 9 1, 48th Sess., 1996, U.N. Doc. A/51/18, annex VIII
at 124 (Mar. 8, 1996).

Safe Water Alliance et. al., United States’ Compliance with the International Convention on the
Elimination of All Forms of Racial Discrimination, A Report Submitted to the Committee on the Elim-

ination of Racial Discrimination in its 85th Session, 4 (August 2014).
Id. at 6.

U.N. ESCOR, Comm. On Econ., Social & Cultural Rights [hereinafter CESCR], General
Comment No. 15 (2002): The Right to Water (Arts. 11 and 12 of the Covenant) 49 1,3, U.N. Doc.
E/C.12/2002/11 (Jan. 20, 2003).

Id. at 93.

Id. at 9 12(c)(ii); Catarina de Albuquerque (Special Rapporteur on the Human Right to Safe
Drinking Water and Sanitation), Mission to the United States of America, U.N. Doc. A/HRC/18/33/
Add.4, 9 47 (Aug. 2, 2011).

Comm. on Economic, Social and Cultural Rights, General Comment No. 13: The Right to Educa-
tion (Art.13),U.N. Doc. E/C.12/1999/10 (1999), at 6(2).

Comm. on Economic, Social and Cultural Rights, General Comment No. 14: The Right to the
Highest Attainable Standard of Health (Art.12),U.N. Doc. E/C.12/2000/4 (2000), at 99 4,11.

Id. at 9 12.

Id. at 915.

37



31

32

33

34

35

36

37

38

39

40

4

42

43

45
46
47
48
49

50

51

Id. at 94 34, 36, 43(C).

Convention on the Elimination of All Forms of Discrimination against Women, opened for
signature Dec. 18,1979, 1249 U.N.T.S. 13, Art. 14(2) (h) [hereinafter CEDAW].

Comm. on the Elimination of Discrimination against Women, General Recommendation No. 34
on the rights of rural women, U.N. Doc. CEDAW/C/GC/34, (Mar. 4, 2016), at 9 12.

Convention on the Rights of the Child, opened for signature Nov. 20, 1989, 1577 U.N.T.S. 3, Art.
24 (entered into force Sept. 2 1990).

American Declaration, supra note 3; Organization of American States, American Convention
on Human Rights, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S.123.

Davis et al., supra note 5, at 591.

Press Release, Organization of American States, IACHR Brings its 161st Session to a Close (Mar.

22, 2017), www.oas.org/en/iachr/media_center/PReleases/2017/035.asp.

Restatement of the Law (Third), the Foreign Relations Law of the United States, §102(2) (Am. Law
Inst. 1987).

UDHR, supra note 3, at art. 3, 25; See Paula Gerber & Bruce Chen, Recognition of the Human
Right to Water, Has the Tide Turned?, 36 ALTERNATIVE L.J. 21 (2011).

Davis, supra note 12, at 358 (citing The Opportunity Agenda, supra note 14).

Clean Water Act, 33 U.S.C. § 1251 (2012); Safe Drinking Water Act, 42 U.S.C. § 300f (2012);
Special Rapporteur, supra note 26, at 99 8-9.

Pub.L. 104-182 § 101(2) (Aug. 6, 1996), https://www.gpo.gov/fdsys/pkg/PLAW-104publ182/pdf/
PLAW-104publ182.pdf.

Special Rapporteur, supra note 26, at 9 11.

40 C.F.R. § 7.30 (2015).

40 C.F.R. § 7.85(b) (2015).

40 C.F.R. § 7.120 (2015).

40 C.F.R. § 7.130 (2015).

Special Rapporteur, supra note 26, at 49 14,18.
Id.at 9 8.

Davis, supra note 12, at 367 (citing Mark Weber, Accidentally On Purpose: Intent in Disability Dis-
crimination Law, 56 B.C. L. REV. 1417, 1422-25 (2015) (describing central significance of intent
in anti-discrimination law); Massachusetts v. Feeney, 429 U.S. 256, 279 (1976)).

Id. at 370.



52

53

54

55

56

57
58

59

60

61

62

63
64
65
66

67

68

See Washington v. Davis, 426 U.S. 229 (1976); Village of Arlington Heights v. Metro. Hous. Dev.
Corp., 429 U.S. 252 (1977); Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256 (1979).

David A. Dana & Deborah Tuerkheimer, After Flint: Environmental Justice as Equal Protection,
Nw. U. L. Rev. (2017, forthcoming), available at https://ssrn.com/abstract=2856823 (citing
Deborah Tuerkheimer, Underenforcement as Unequal Protection, 57 B.C. L. REV. 1287, 1209-303
(2016) (explaining that framers of the Equal Protection Clause were chiefly concerned with

state failures to protect black citizens from violence)).
Davis, supra note 12, at 373.
Martin A. Schwartz & Kathryn R. Urbonya, Section 1983 Litigation 24 (2d ed. 2008).

See Campbell v. Forest Pres. Dist. of Cook Cnty., Ill., 752 F.3d 665 (7th Cir. 2014); Fed’n of African
Am. Contractors v. City of Oakland, 96 F.3d 1204 (9th Cir. 1996); Harris v. Allstate Ins. Co., 300

F.3d 1183, 1183 (10th Cir. 2002); Bobo v. ITT, Cont’l Baking Co., 662 F.2d 340, 342 (5th Cir. 1981).

42 U.S.C. § 2000d (2012).
Davis, supra note 12, at 376.

42 U.S.C. § 3604 (2012); See A Primer on Fair Housing Law, J. MARSHALL L. SCH. FAIR
HOUSING CLINIC 6 (2014),
http://www.jmls.edu/clinics/fairhousing/pdf/fair-housing-primer.pdf.

Ventura Vill., Inc. v. City of Minneapolis, 419 F.3d 725, 727-28 (8th Cir. 2005) (citing numerous
cases in support of the proposition that ‘[v]arious types of municipal actions have been chal-
lenged under the FHA”).

Texas Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, 135 S. Ct. 2507, 2518 (2015); See,
e.g., H.R. REP. No. 100-711, at 25 (1988) (citing Alexander v. Choate, 469 U.S. 287 (1985)), as
reprinted in 1988 U.S.C.C.A.N. 2173, 2186.

Davis, supra note 12, at 381 (citing Texas Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2523 (quot-
ing Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 653 (1989))).

Id. at 381-82.

29 U.S.C. § 794(a) (2012).
42.U.S.C. §§ 12101, 12131-32 (2012).
Davis, supra note 12, at 383.

Brooklyn Ctr. for Indep. of the Disabled v. Bloomberg, 980 F. Supp. 2d 588, 641 (S.D.N.Y. 2013)
(quoting Wright v. Giuliani, 230 F.3d 543, 548 (2d Cir. 2000) (per curiam)).

Constitution of the Commonwealth of Massachusetts, Art. XCVII; Constitution of the Com-
monwealth of Pennsylvania, Art. 1, sec. 27; AB 685, 2011-2012 Leg. Reg. Sess. (Cal. 2012)
(codified at Cal. Water Code § 106.3 (West 2012)).

39



69

70

71

72

73

74

75

76

77

78

79

GLroBAL URBAN JusTICE: THE RiSE oF HuMAN RiGHTs CITIES (Barbara Oomen, Martha F. Davis,
and Michele Grigolo eds. 2016).

World Human Rights Cities Forum, http://www.whrcf.org/E_index.php (last visited Jan. 15,
2018).

Washington D.C. Human Rights City Resolution, AM. FRIENDS SERV. COMMITTEE, https://
www.afsc.org/resource/washington-dc-human-rights-city-resolution (last visited July 7, 2017).

See Resolution Proclaiming Boston as a Human Rights City, City of Boston, available at http://
meetingrecords.cityofboston.gov/sirepub/mtgviewer.aspx?meetid=51&doctype=MINUTES; See
also City of Pittsburg Human Rights Proclamation (April 6, 2011), available at https://pgh-hu-
manrightscity.wikispaces.com/file/view/UDHR_PGHedition_FOR_RELEASE.pdf/528790582/
UDHR_PGHedition_FOR_RELEASE.pdf; See also City of Mountain View Resolution 18119
Human Rights City Designation (Dec. 13, 2016), available at http://laserfiche.mountainview.
gov/WebLink/DocView.aspx?id=196555&searchid=a06944b3-d8cc-407d-8768-c8d296bffd87&d-
bid=0; See also The Human Rights City Project Eugene, Oregon, available at http://www.
humanrightscity.com/.

See Molly A. Maupin et. al., Estimated use of water in the United States in 2010, U.S. Geological
Survey Circular 1405, available at https://pubs.usgs.gov/circ/1405/.

See Davis, supra note 12 (analysis of the challenges of using civil rights law applicable to the
District of Columbia to address possible discrimination in the delivery of water services to

residents).

See Rachel Butts & Stephen Gasteyer, Environmental Reviews & Case Studies: More Cost per Drop:
Water Rates, Structural Inequality, and Race in the United States—The Case of Michigan, 13 ENVTL.
Prac. 386 (Dec. 2011), available at https://www.cambridge.org/core/journals/environmen-
tal-practice/article/environmental-reviews-case-studies-more-cost-per-drop-water-rates-struc-
tural-inequality-and-race-in-the-united-statesthe-case-of-michigan/BFF4D19163814B5148BDF-
BE3A69883EB.

For a comprehensive treatment of the water affordability crisis in the U.S., see Jones, Patricia
A. and Amber Moulton, The Invisible Crisis: Water Unaffordability in the United States, Cam-
bridge, MA: Unitarian Universalist Service Committee, May 2016.

See, for example, Bourree Lam, Finding the Right Price for Water, ATLANTIC, Mar. 24, 2015,
https://www.theatlantic.com/business/archive/2015/03/finding-the-right-price-for-wa-
ter/388246/.

Roger Colton, Water Bill Affordability for the City of Philadelphia, April 9, 2015, available at
http:/fwww.povertylaw.org/files/docs/Colton%20City%20Council%2o0comments--April %20
8%202015--Final.pdf.

Darryl Fears, It’s not just Flint. Lead taints water across the U.S., EPA records show, WasH. PosT,
Mar. 17, 2016, https://www.washingtonpost.com/news/energy-environment/wp/2016/03/17/its-

not-just-flint-lead-taints-water-across-the-u-s-the-epa-says/?utm_term=.0514f6dsb748.

40



8o

81

82

83

84

85

86

87

88
89
90

91

92

93

94
95

96

Jennifer Lai et al., “Dry Counties: Who Lacks Access to Basic Water Services in the United
States,” paper presented at the American Sociological Association Annual Conference, Chica-
go, Illinois, August 2015.

Gasteyer, Stephen P. et al. “Basics inequality: Race and access to complete plumbing facilities
in the United States.” Du Bois Review, Vol. 13, No. 2. 2016 at 314-318.

Sharmila L. Murthy, The Human Right(s) to Water and Sanitation: History, Meaning, and the
Controversy Over-Privatization, 31 BERKELEY J. Int’L Law. 89, 135-138 (2013), available at http://
scholarship.law.berkeley.edu/bjil/vol31/iss1/3.

Kimberly Foltz-Diaz et. al., The Color of Water: A Report on the Human Right to Water in the City
of Boston (2014), http://massglobalaction.org/projects/colorofwater/primary_report_shut-
offs_pre-pub.pdf; Butts & Gasteyer, supra note 75; Gasteyer et al., supra note 81; Juiet Chris-
tian-Smith et al., A Twenty-First Century US Water Policy 52-53, 57-58 (2012).

Davis, supra note 12, at 365 (citing In Detroit, City-Backed Water Shut-Offs ‘Contrary to Human
Rights,” Say UN Experts, U.N. News Centre (Oct. 20, 2014), http://www.un.org/apps/news/story.
asp?NewsID=49127#.Vqtw_U32ZaQ; General Comment No. 15, supra note 24, at II).

Davis, supra note 12, at 392.

Relman, Dane & Colfax PLLC, Case Description, Kennedy v. City of Zanesville (2008), http://
www.relmanlaw.com/civil-rights-litigation/cases/zanesville.php (lasted visited April 25, 2017).

Order on Summary Judgement at 2, Kennedy v. Zanesville, No. 2:03-cv-1047 (S.D. Ohio Sept. 7,

2007), available at http://www.relmanlaw.com/docs/zanesville-order.pdf.
Relman, Dane & Colfax PLLC, supra note 86.

Id.

Order on Summary Judgement, supra note 87, at 25-26.

Environmental Justice Coalition for Water, “Thirsty for Justice: The struggle for the human right

to water” (2014), https://vimeo.com/87513817.

Jane Braxton Little, Will Human Right to Water Resolution Really Help?, NEws DEEPLY, Mar. 10,
2016, https://www.newsdeeply.com/water/articles/2016/03/10/will-human-right-to-water-reso-

lution-really-help.

Cal. Water Code § 106.3 (West 2009); See generally Int’l Human Rights Law Clinic, Univ. of Cal.
Berkeley Sch. of Law, The Human Right to Water Bill in California: An Implementation Framework
for State Agencies (2013), https://www.law.berkeley.edu/files/Water_Report_2013_Interactive_
FINAL(1).pdf (last visited Aprill 25, 2017).

Davis, supra note 12, at 391.
Thirsty for Justice, supra note 91.

Id.

41



97 Amber Moulton, Defending the Human Right to Water: A Decade of Support for Global Water
Justice, Unitarian Universalist Service Committee (2016), http://www.uusc.org/sites/default/files/

human_right_to_water_retrospective.pdf.

98 Thirsty for Justice, supra note 91.

99 Id.

100 The Human Right to Water Bill in California: An Implementation Framework for State Agencies,

supra note 93.

101 State Water Resources Control Board, Res. No. 2016-0010 Adopting the human right to water
as a core value and directing its implementation in water board programs and activities
(Feb. 16, 2016), http://www.swrcb.ca.gov/board_decisions/adopted_orders/resolutions/2016/
r$2016_0010.pdf.

102 Human Right to Water (HR2W), State Water Resources Control Board, http://waterboards.
ca.gov/water_issues/programs/hraw/index.shtml (last visited July 10, 2017).

103 Phone Interview with Colin Bailey, April 13, 2017.
104 Id.

105 Shiney Varghese, Drinking water and Democracy: Tale of Two Cities, INST. FOR AGRIC. & TRADE
PoLicy, Feb. 25, 2016, http://www.iatp.org/blog/201602/drinking-water-and-democracy-tale-of-
two-cities; Dana & Tuerkheimer, supra note 53.

106 Mich. Pub. Act No. 436 (2012), available at http://www.legislature.mi.gov/documents/2011-2012/
publicact/pdf/2012-PA-0436.pdf.

107 Varghese, supra note 10s.
108 Dana & Tuerkheimer, supra note 53; Varghese, supra note 105.

109 Dana & Tuerkheimer, supra note 53; See Flint Water Advisory Task Force, Final Report (Mar. 21,
2016) [https://perma.cc/4REX-3HSV]; Varghese, supra note 105.

110 Dana & Tuerkheimer, supra note 53 (citing Flint Water Advisory Task Force, Final Report,

supra note 109, at 1, 6, 15).

111 See Burgess v. United States Complaint (Jan. 30, 2017), available at http://www.greatlakeslaw.org/
Flint/Burgess_v_USA_Complaint.pdf; Concerned Pastors for Social Action v. Khouri and City of
Flint Order Denying Motion to Stay Preliminary Injunction (Dec. 2, 2016), available at https://
www.nrdc.org/sites/default/files/concerned-pastors-for-social-action-v-khouri-opinion-and-or-

der-denying-motion-to-stay-preliminary-injunction-161202.pdf.

112 Jennifer Chambers, Judge dismisses more Flint water crisis lawsuits, THE DETROIT NEWS, Feb. 7,

2017, http://www.detroitnews.com/story/news/michigan/flint-water-crisis/2017/02/o7/flint-wa-
ter-lawsuits/97595944/.

113 See Boler v. Early, Order of Dismissal for Lack of Subject Matter Jurisdiction (District Ct.

42



114

115

116

117

118

119

120

121

122

123

124

125

126

127

Eastern District of Michigan Southern Div., April 19, 2016), http://www.acoel.org/file.axd?-
file=2016%2F10%2FBoler+v+Early+(1983+claim+dismissed)+2016.04.19.pdf.

Press Release, Natural Resources Defense Counsel, Flint’s Lead Pipes Will Be Replaced Under
Settlement in Federal Safe Drinking Water Case (Mar. 28, 2017), https://www.nrdc.org/me-
dia/2017/170511-2.

Scott Atkinson and Monica Davey, 5 Charged With Involuntary Manslaughter in Flint Water Cri-
sis, N.Y. TiMEs, June 14, 2017, https://www.nytimes.com/2017/06/14/us/flint-water-crisis-man-

slaughter.html?mcubz=o.

“Flint: ‘Not just about water, but human rights’ - UN experts remind ahead of President Obama’s
visit,” United Nations Human Rights Office of the High Commissioner (May 3, 2016), http://
www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19917&LangID=E.

Phone interview with Deborah LaBelle, April 21, 2017.
Id.

Id.

Varghese, supra note 105.

Submission to the Special Rapporteur on the Human Right to Safe Drinking Water and Sani-
tation Regarding Water Cut-offs in the City of Detroit, Michigan, 3 (June 18, 2014), available
http://www.blueplanetproject.net/wordpress/wp-content/uploads/Detroit-HRT W-submis-
sion-June-18-2014.pdf.

United States Census Bureau, QuickFacts Detroit City, Michigan, https://www.census.gov/
quickfacts/table/PST045216/2622000,26.

“Water is a Human Right: Detroit Residents Seek U.N. Intervention as City Shuts Off Taps to
Thousands,” Democracy Now (June 24, 2014), https://www.democracynow.org/2014/6/24/
water_is_a_human_right_detroit; See Detroit Water Shutoff Crisis FOIA Documents, NAACP
Legal Defense and Educational Fund, Inc. (Aug. 29, 2014), available at http://www.naacpldf.org/
document/detroit-water-shutoff-crisis-exhibit-1.

Rose Hackman, What Happens When Detroit Shuts Off the Water of 100,000 People, ATLANTIC,
July 17, 2017, https://www.theatlantic.com/business/archive/2014/07/what-happens-when-de-
troit-shuts-off-the-water-of-100000-people/374548/; Submission to the Special Rapporteur,

supra note 121, at 5.

Detroit Water & Sewerage Department, Frequently Asked Questions Regarding the Detroit Water and
Sewerage Department (DWSD) Tax Roll Program (last visited April 18, 2017), http://archive.dwsd.

org/downloads_n/customer_service/customer_information/dwsd_tax_roll_faq.pdf.
Varghese, supra note 105; See Detroit Water Shutoft Crisis FOIA Documents, supra note 123.

Lyda v. City of Detroit (In re City of Detroit), 841 F.3d 684 (6™ Cir. 2016), available at http://www.
opn.ca6.uscourts.gov/opinions.pdf/16ao0270p-06.pdf.

43



128

129

130

131

132

133
134

135

136

137

138

139
140
141
142
143

144

145

UN officials criticise Detroit water shutoffs, BBC (Oct. 20, 2014), http://www.bbc.com/news/
world-us-canada-29697767.

Brief in Support of Plaintiff’s Motion for Temporary Restraining Order, Lyda v. City of Detroit, 2
(U.S. Bankruptcy Ct. Eastern District of Michigan Southern District, Aug. 18, 2014), available at
http://www.naacpldf.org/files/case_issue/LYDA,%20et%20al.%20v.%20Detroit-Brief%20in%20
Support%200f%20Plaintiffs’%20Motion%20for%20Temporary%2oRestraining%2oOrder.pdf.

Id.

In re City of Detroit, Mich., Amicus Brief, 1 (U.S. D. E.D. of Mich. S. Div., Feb. 3, 2015), available
https://www.escr-net.org/sites/default/files/Detroit%20water%2ocase%20amicus%20-%20
FINAL%20as%20filed%20(3%20Feb%202015).pdf.

Detroit Water & Sewerage Department, 10-Point Plan, http://www.detroitmi.gov/Portals/o/
docs/DWSD/WaterFund/DWSD-10-point-plan.pdf.

Amber Moulton, supra note 97, at 21.
Lyda v. City of Detroit (In re City of Detroit), 841 F.3d 684.

Christine Ferretti, Nearly 18K at risk as Detroit water shutoffs begin, DETROIT NEWS, April 19,
2017, http://www.detroitnews.com/story/news/local/detroit-city/2017/04/19/water-shutoffs-be-
gin-detroit/100661242/.

Phone interview with Maureen Taylor, April 12, 2017.
Phone interview with Sylvia Ordufio, April 22, 2017.

Phone interview with Maureen Taylor, supra note 136; Phone interview with Sylvia Ordufio,

supra note 137.

Phone interview with Maureen Taylor, supra note 136.
Phone interview with Sylvia Ordufio, supra note 137.
Phone interview with Maureen Taylor, supra note 136.
Id.

Phone interview with Sylvia Ordufio, supra note 137.

Robert W. Ballenger and Thu B. Tran, Unchartered Waters: The Emergence of Low-Income Water
Affordability in Philadelphia, Sargent Shriver Nat’l Ctr. on Poverty Law Clearinghouse Cmty.
(Feb. 2016), http://povertylaw.org/clearinghouse/stories/ballenger.

National Consumer Law Center, The Other Foreclosure Crisis: Property Tax Lien Sales, 5-6 (July

10, 2012), available at http://www.nclc.org/issues/the-other-foreclosure-crisis.html.

Cassie Owens, Philly City Council Helps with Water Shutoffs, Blight Prevention, NEXT CITY, June
25, 2015, http://nextcity.org/daily/entry/philadelphia-water-bills-low-income-payment-plans.

44



147

148

149

150
151
152

153

154

155

157
158
159
160

161

162
163
164

165

166

Ballenger and Tran, supra note 144.

Philadelphia, Pa., Code §19-1605 (1979); Phildelphia Water, Sewer & Stormwater Rate Board,
Report of the Board on PWD Proposed Rate Changes, FY17, FY18, 30 (June, 7, 2016), http://
www.phila.gov/water/PDF/BoardReportFY17FY18-Records-20170607.pdf.

Press Release, Maria Quifiones-Sdnchez, Quinones-Sanchez Legislation to Improve Water Bill
Collections, Protect Low-Income Water Customers Passes City Council, We The People of
Detroit (June 22, 2015), https://wethepeopleofdetroit.com/2015/06/22/philadelphia-passes-in-

come-based-water-affordability-plan/.

Ballenger and Tran, supra note 144.

Philadelphia, Pa., Code §19-1605(2)(3) (a) (1979); Ballenger and Tran, supra note 144.
Ballenger and Tran, supra note 144.

Tricia L. Nadolny, City testing the water on income-based utility bills, PHILA. INQUIRER, Sept. 7,
2015, http://www.philly.com/philly/news/pennsylvania/philadelphia/20150907_City_testing
the_water_on_income-based_utility_bills.html.

Maria Quifiones-Sanchez, supra note 149.
Phone Interview with Robert Ballenger, April 11, 2017.

See Roger Colton, The Regulation of Rural Electric Cooperatives, National Consumer Law Center:

Boston, 39 - 67 (1993).

Phone Interview with Robert Ballenger, supra note 155.
Id.

Id.

Kimberly Foltz-Diaz et. al., supra note 83, at 1,5.

Press Release, Unitarian Universalist Service Committee, Color of Water: Boston Lowers Rate
for Vulnerable, Back to the Updates Blog (Jan. 14, 2015), http://www.uusc.org/press_release/

color-of-water-boston-lowers-rate-for-vulnerable/.
Id.

Phone interview with Suren Moodliar, April 4, 2017.
Id.

Marjorie Cohn, The Human Right to Water at Standing Rock, TRuTHOUT, Nov. 3, 2016, http://
www.truth-out.org/news/item/38251-the-human-right-to-water-at-standing-rock.

Water Protective Legal Collective, “WPLC Calls on ING Bank to Divest from DAPL,” 5-7 (Mar.

45



167

168

169

170

171

172

173

174

10, 2017), https://waterprotectorlegal.org/wplc-calls-ing-bank-divest-dapl/; Rebecca Hersher,
Key Moments in the Dakota Access Pipeline Fight, NPR, Feb. 22, 2017, http://www.npr.org/sections/
thetwo-way/2017/02/22/514988040/key-moments-in-the-dakota-access-pipeline-fight.

Marjorie Cohn, supra note 165.

Interview with Amy Goodman & Dave Archambault II, “A Violation of Tribal & Human Rights:
Standing Rock Chair Slams Approval of Dakota Access Pipeline,” Democracy Now (Feb. 8,
2017), https://www.democracynow.org/2017/2/8/a_violation_of_tribal_human_rights; Press Re-
lease, Energy Transfer, Energy Transfer Announces Receipt of Easement from Army Corps of
Engineers on Land Adjacent to Lake Oahe (Feb. 8, 2017), http://ir.energytransfer.com/phoenix.
zhtml?c=106094&p=irol-newsArticle&ID=2244585.

Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, Compl. for Declaratory and Injunctive
Relief, 2 (U.S Dist. Ct. D.C, July 27, 2016), available at http://earthjustice.org/sites/default/files/
files/3154%201%20Complaint.pdf.

Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, Memorandum Opinion, 1-2 (U.S. Dist.
Ct. D.C,, Sept. 9, 2016), available at http://earthjustice.org/sites/default/files/files/order-deny-
ing-PI.pdf.

U.S. Dept. of Justice, Joint Statement from the Department of Justice, the Department of the Army
and the Department of the Interior Regarding Standing Rock Sioux Tribe v. U.S. Army Corps of
Engineers (Sept. 9, 2016), https://www.justice.gov/opa/pr/joint-statement-department-jus-
tice-department-army-and-department-interior-regarding-standing; Nathan Rott, In Victory
For Protesters, Avmy Halts Construction Of Dakota Pipeline, NPR, Dec. 4, 2016, http://www.npr.
org/sections/thetwo-way/2016/12/04/504354503/army-corps-denies-easement-for-dakota-ac-
cess-pipeline-says-tribal-organization; Presidential Memorandum Regarding Construction of
the Dakota Access Pipeline, The White House (Jan. 24, 2017), https://www.cardin.senate.gov/
download/presidential-memorandum-regarding-construction-of-the-dakota-access-pipeline;
Memorandum for Record, Dept. of the Army (Feb. 7, 2017), https://www.documentcloud.org/
documents/3460889-Memo-Feb7-o0.html; For a timeline of federal litigation actions and key
legal documents, see Updates and FAQ: The Standing Rock Sioux Tribe’s Litigation on the Dakota
Access Pipeline, Earthjustice, http://earthjustice.org/features/fag-standing-rock-litigation#time-

line..

Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, Memorandum Opinion, 2 (U.S. Dist.
Ct. D.C,, June 14, 2017), available at http://earthjustice.org/sites/default/files/files/DAPL-order.
pdf.

Letter to Attorney General Loretta E. Lynch, Standing Rock Sioux Tribe — Request for investi-
gation to protect civil rights (Oct. 24, 2016), available at https://www.documentcloud.org/docu-
ments/3189653-Lltr-to-AG-Lynch-Re-Dakota-Access-10-24-16-Pdf-1.html.

Merrit Kennedy, Police, Protesters Clash Near Dakota Access Pipeline Route, NPR, Nov. 21, 2016,
http://www.npr.org/sections/thetwo-way/2016/11/21/502865857/police-protesters-clash-near-da-



175

176

177

178

179

180

181
182
183
184

185

186
187
188

189

kota-access-pipeline-route.

International Indian Treaty Council, Urgent Human Rights Communication, Stand-

ing Rock Sioux Tribe, North Dakota, United States of America (Aug. 18, 2016), http://cdné.iitc.org/
wp-content/uploads/Standing-Rock-Sioux-Tribe-and-IITC-Urgent-Communication-to-United-
Nations-August-18-2018-FINAL.FINAL_web.pdf.

Indian Law Resource Center, Standing Rock Sioux Tribe Takes #NODAPL to the United Nations
(Sept. 20, 2016), http://indianlaw.org/undrip/Standing-Rock-Sioux-Tribe-Takes-NODAPL-to-
the-United-Nations.

Victoria Tauli-Corpuz, “North Dakota: ‘Indigenous peoples must be consulted prior to oil pipeline

construction’ — UN expert,” U.N. Special Rapporteur on the Rights of Indigenous Peoples (Sept.

23, 2016), http://unsr.vtaulicorpuz.org/site/index.php/en/statements/162-north-dakota-pipeline.

Water Protector Legal Collective, Human Rights Hearing at Standing Rock (Jan. 24, 2017),

https://waterprotectorlegal.org/human-rights-hearing-standing-rock/.

Request for Precautionary Measures Pursuant to Article 25 of the IACHR Rules of Procedure Con-
cerning Serious and Urgent Risks of Irreparable Harm Arising Out of Construction of the Dako-

ta Access Pipeline (Dec. 2, 2016), available at https://www.dropbox.com/s/rjgt7xfprmo7uza/
Standing%20Rock%2C%20Cheyenne%20River%20%26%20Yankton%20Sioux%20Tribes%20
-%20Request%20for%20Precautionary%2oMeasures%20-%20FINAL%20Dec%2002%2C%2-
02016%20-%20with%20exhibits.pdf?dl=o.

Comisioén Interamericana de Derechos Humanos, “EEUU: Indigenas e industrias extractivas,”
YOUTUBE (Dec. 9, 2016), https://www.youtube.com/watch?v=L._sUHH1YBhI.

Phone Interview with Brandy Toelupe, May 27, 2017.
Phone Interview with Michelle Cook, May 27, 2017.
Phone Interview with Brandy Toelupe, supra note 181.
Phone Interview with Michelle Cook, supra note 182.

Michelle Cook and Osprey Orielle Lake, Standing Against the Banks: DAPL Divestment and Water
Protectors’ Fight for Justice, Indigenous Rights, Water and Life, EcoWaTcn (July 5, 2017), https://
www.ecowatch.com/divest-dapl-2453760771.html; Letter to Credit Suisse Bank, Women’s
Earth and Climate Action Network International (July 3, 2017), available at http://wecaninter-

national.org/uploads/cke_images/Divestment-Letter-to-Credit-Suisse-July-2017.pdf.
Phone Interview with Michelle Cook, supra note 182.

Id.

Phone Interview with Brandy Toelupe, supra note 181.

DefundDAPL, http://www.defunddapl.org/ (last visited June 14, 2017).

47



190 US Human Rights Network, Hearing Request (Jan. 20, 2016), http://www.ushrnetwork.org/sites/

ushrnetwork.org/files/unitedstates.ushrn_.scuihrc.humanrightstowaterandsanitation.pdf.

191 US Human Rights Network, JACHR Regional Hearing on Rights to Water and Sanitation (Oct.
23, 2015), http://www.ushrnetwork.org/our-work/projects-campaigns/previous-projects-cam-

paigns/iachr-regional-hearing-rights-water.

192 Video: IACHR Hearing on Access to Water (US Human Rights Network April 4, 2016), http://
www.ushrnetwork.org/resources-media/video-iachr-hearing-access-water-april-4-2016.

193 Id.

194 Phone interview with Rebecca Landy, April 26, 2017.
195 Id.

196 Phone Interview with Colin Bailey, supra note 103.

197 US Human Rights Network, USHRN National Coalition on the Human Rights to Water and San-
itation, http://www.ushrnetwork.org/our-work/project/waterisahumanright-human-rights-wa-

ter-sanitation (last visited April 18, 2017).
198 Phone interview with Sylvia Orduiflo, supra note 137.

199 2nd International Gathering of Social Movements On Water, http://www.socialmovementson-

water.info/ (last visited on June 7, 2017).

200 The U.S. Department of State has invited the U.N. Special Rapporteur on Extreme Poverty
and Human Rights, Professor Philip Alston, for an official visit to the U.S. in December 2017.
This visit will provide an occasion for human rights activism around water issues. See Call for
input - Visit to the United States (4-15 December 2017), U.N. Human Rights Office of the High
Commissioner, available at http://www.ohchr.org/EN/Issues/Poverty/Pages/Callforinput.aspx.

201 National Human Rights Cities Alliance, US Human Rights Network, https://www.ushrnetwork.
org/our-work/project/national-human-rights-cities-alliance (last visited July 10, 2017).

202 Phone interview with Rebecca Landy, supra note 194.

203 H.B. 5101 (Mich. 2015), available at http://legislature.mi.gov/doc.aspx?2015-HB-5101; See Jones
and Moulton, supra note 76, at 37-40.

204 Public Water For All, Food & Water Watch, https://www.foodandwaterwatch.org/campaign/
public-water-all; H.R.1673, Water Affordability, Transparency, Equity, and Reliability Act of
2017, 115th Congress (2017-2018), available at https://www.congress.gov/bill/115th-congress/
house-bill/1673/text?q=%7B%22search%22%3A%5B%22Conyers%22%5D%7D&r=1 [hereinafter
WATER Act].

205 WATER Act § 3.



206 Id. at § 4.

207 Phone interview with Lynna Kaucheck, May 22, 2017.
208 Id.

209 Phone interview with Sylvia Orduiflo, supra note 137.
210 Lyda v. City of Detroit (In re City of Detroit), 841 F.3d 684.
211 See Davis, supra note 12.

212 See, for example, Joan B. Rose, America’s Water Crisis Could Be Worse Than You Know, TIME,
Mar. 22, 2016, http://time.com/4266919/americas-water-crisis/; see also Sarah Ferris and Peter
Sullivan, Clean water crisis threatens US, THE HiLL, April 25, 2016, http://thehill.com/policy/en-
ergy-environment/277269-a-nation-over-troubled-water.

49



	_Hlk480180672
	_Hlk479796442
	_Hlk479796965
	_Hlk481355162
	I	What are human rights?
	A	What are the sources of international human rights law?
	B	What is the connection between the human rights system and U.S. law?
	1	Supremacy Clause
	2	U.N. Treaty Obligations
	3	Other U.N. Mechanisms
	4	Obligations Under the Inter-American System 
	5	U.S. Courts and Governments


	II	Sources of the Human Right to Water
	A	International Sources of the Right to Water
	1	Right to Water in Agreements Ratified by the U.S.
	2	Right to Water in Agreements the U.S. Signed But Has Not Ratified
	3	Customary International Law

	B	Domestic Sources of the Right to Water
	1	Federal Framework on the Right to Water 
	2	Non-discrimination Laws
	3	State Laws
	4	Local Laws – Human Rights Cities


	III	Obstacles to the Realization of the Human Right to Water in the U.S.
	iv	U.S. Water Advocacy: Case Summaries & Lessons Learned
	A	Discriminatory Water Service Delivery in Zanesville, Ohio 
	B	California’s Human Right to Water Bill 
	C	Flint’s Drinking Water
	D	Detroit’s Water Shutoffs
	E	Philadelphia’s Water Affordability Ordinance 
	F	Discrimination in Boston’s Water?
	G	Pipeline Battle at Standing Rock
	H	Inter-American Commission of Human Rights (IACHR) Hearings on U.S. 
Government Obligations

	V	Future Directions for Work on the Human Right to Water
	1	Coalition / Network-Building
	2	Community Capacity-Building
	3	Legislative / Policy Advocacy
	4	Strategic Litigation
	5	Social Communications


	VI	Conclusion

