\ Northeastern Law
Program on Human Rights

and the Global Economy

INTERNATIONAL HUMAN RIGHTS
PROTECTIONS FOR
WHISTLEBLOWERS

Program on Human Rights and the Global Economy
Northeastern University School of Law

Andrew Curran, NUSL °26, is the primary author of this report. The author benefited from input
from Professor Martha Davis, comments on earlier drafts from Alfred Brownell and Siri Nelson,
and research assistance from Camillah Agak, NUSL LLM ’25.



Table of Contents-

INTRODUCTION
UN MECHANISMS

3
5

THE UNIVERSAL DECLARATION ON HUMAN RIGHTS (UDHR) & THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL

RiGHTS (ICCPR)
The Special Rapporteur on Freedom of Opinion and Expression
Treaty Bodies: The Human Rights Committee
United Nations Declaration on Human Rights Defenders (UNDHRD)
The Special Rapporteur on the Situation of Human Rights Defenders
Convention Against Corruption (CAC)

INTERNATIONAL NON-JUDICIAL MECHANISMS

5
5
7
9
10
11

13

THE ORGANIZATION FOR ECONOMIC COOPERATION AND DEVELOPMENT (OECD) NATIONAL CONTACT POINTS ( NCP)

SYSTEM.
WORLD BANK ACCOUNTABILITY MECHANISM AND THE COMPLIANCE ADVISOR OMBUDSMAN
REGIONAL DEVELOPMENT BANK MECHANISMS
Inter-American Development Bank
European Bank for Reconstruction and Development
European Investment Bank Group
The New Development Bank
African Development Bank
Asian Development Bank

REGIONAL INTER-GOVERNMENTAL MECHANISMS

ORGANIZATION OF THE AMERICAN STATES
COUNCIL OF EUROPE

THE AFRICAN UNION

REGARDING ASIA

INTERNATIONAL PRIVATE SECTOR MECHANISMS

THE FOREST STEWARDSHIP COUNCIL
THE ROUNDTABLE ON SUSTAINABLE PALM OIL

CONCLUSION

13
15
16
16
17
18
18
19
20

21

21
24
26
29

29

30
30

32



INTRODUCTION

All whistleblowers take on tremendous risk to their well-being when exposing an individual,
employer, government, or other actor’s wrongdoing." Whether identifying financial fraud or abuse of
power, whistleblowers face threats, humiliation, reputational damage, and violations of their own rights
by the often-powerful actors they have exposed.” Whistleblowers’ efforts to support the public good
simultaneously support international standards of human rights. Indeed, whistleblowers are human rights
defenders. Various international and regional human rights mechanisms exist to protect whistleblowers,
and enforcing and expanding these protections is of paramount importance for the international
community.

Several international instruments of the United Nations’ (UN) offer fundamental protections for
whistleblowers.? Of these, two of three components of the International Bill of Human Rights are

essential: the Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil

and Political Rights (ICCPR).* The UDHR and ICCPR specifically hold State Parties accountable to

promoting freedom of expression and exchange of information—rights that are critical to whistleblowers.

In addition to these texts, the UN’s later-developed Convention Against Corruption (CAC) details

! Norah Msuya, Whistle-blowers Have Human Rights Too and the Role of Civil Society, DEMOCRACY DEV.
PROGRAM (Apr. 17, 2023), https://ddp.org.za/blog/2023/04/17/whistle-blowers-have-human-rights-too-and-the-role-
of-civil-society/.

2 Jean-Philippe Foegle, Endorsing Whistleblowing as a Democratic Accountability Mechanism: Benefits of a
Human-Rights Based Approach to Whistleblower Protection, Comment to Report On Protection Of Sources And
Whistleblowers, UNITED NATIONS HUMAN RIGHTS OFFICE OF THE HIGH COMMISSIONER: CALLS FOR INPUT (Sep. 8,
2015), https://www.ohchr.org/sites/default/files/Documents/Issues/Opinion/Protection/JeanPhilippeFoegle.pdf.
3Arnaud Poitevin, Whistleblowers and the Mainstreaming of a Protection within the United Nations Guiding
Principles on Business and Human Rights, Submission to the United Nations Working Group on the Issue of Human
Rights and Transnational Corporations and other Business Enterprises, NATIONAL CENTER FOR SCIENTIFIC
RESEARCH et al., 1, 14 (2014), https://media.business-humanrights.org/media/documents/files/media/documents/a-
poitevin-submission-unwgbhr-whistleblowers-feb-2014.pdf.

4 While the third element of the International Bill of Human Rights, the International Covenant on Economic

Social, and Cultural Rights (ICESCR), does prioritize the general rights of workers around the globe, it offers less
explicit support for the actions of modern whistleblowers.



https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.unodc.org/unodc/en/treaties/CAC/
https://ddp.org.za/blog/2023/04/17/whistle-blowers-have-human-rights-too-and-the-role-of-civil-society/
https://ddp.org.za/blog/2023/04/17/whistle-blowers-have-human-rights-too-and-the-role-of-civil-society/
https://www.ohchr.org/sites/default/files/Documents/Issues/Opinion/Protection/JeanPhilippeFoegle.pdf
https://media.business-humanrights.org/media/documents/files/media/documents/a-poitevin-submission-unwgbhr-whistleblowers-feb-2014.pdf
https://media.business-humanrights.org/media/documents/files/media/documents/a-poitevin-submission-unwgbhr-whistleblowers-feb-2014.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights

protections for whistleblowers in areas where private sector corruption may emerge. Further, the

Declaration on Human Rights Defenders (DHRD) reinforces the need to protect whistleblowers who act

in the name of human rights. Together, these instruments and their enforcement mechanisms offer critical
protections for whistleblowers.
There are also regional protections for whistleblowers. Three bodies are at the forefront of

regional human rights protections: the Organization of the American States (OAS), the Council of Europe

(CoE), and the African Union (AU). The protections available to whistleblowers through these regional

bodies provide additional pathways to protection based on regional priorities. Generally, each body
administers both substantive human rights laws and anti-corruption laws. The OAS achieves these goals

through the American Convention on Human Rights (ACHR), as well as the Inter-American Convention

Against Corruption (IACAC).> The CoE establishes similar protections for whistleblowers through its

Convention for the Protection of Human Rights and Fundamental Freedoms, as well as the newer

provisions of the Civil Law Convention on Corruption and Criminal Law Convention on Corruption..®

The AU seeks to protect whistleblowers through the African Charter on Human and Peoples’ Rights and

the Convention on Preventing and Combatting Corruption (CPCC).” Each of these regional bodies

deploys specific mechanisms to enforce individual human rights and anti-corruption laws. Their efforts
showcase the evolving priorities for protecting whistleblowers within the international community.
While international and regional human rights laws offer important protections for
whistleblowers, there is space for such protections to be strengthened and made more explicit. The more
recent developments of whistleblower protections in the anti-corruption arena recognize the critical

contribution of whistleblowers internationally. However, in areas beyond anti-corruption measures,

> What is the IACHR?, INTER-AM. COMM’N H.R.,
https://www.oas.org/en/IACHR/jsForm/?File=/en/iachr/mandate/what.asp (last visited Apr. 8, 2024).

® Protection of Whistleblowers: Recommendation CM/Rec(2014)7and Explanatory Memorandum, COUNCIL OF
EUROPE (Apr. 30, 2014), https://rm.coe.int/16807096¢7.

7 African Union [AU], Institutionalise Policies, Remove Immunities And Protect Whistle Blowers; Anti-Corruption
Dialogue Concludes (Nov. 5, 2020), https://au.int/en/pressreleases/20201 105/institutionalise-policies-remove-
immunities-and-protect-whistle-blowers-anti.



https://www.ohchr.org/en/civic-space/declaration-human-rights-defenders#:~:text=The%20Declaration%20reaffirms%20rights%20that,ideas%20in%20the%20area%20of
https://www.oas.org/en/
https://www.coe.int/en/web/portal
https://www.coe.int/en/web/portal
https://au.int/
https://www.oas.org/dil/treaties_b-32_american_convention_on_human_rights.pdf
https://www.oas.org/en/sla/dil/inter_american_treaties_B-58_against_Corruption.asp
https://www.oas.org/en/sla/dil/inter_american_treaties_B-58_against_Corruption.asp
https://www.echr.coe.int/documents/d/echr/convention_ENG
https://rm.coe.int/168007f3f6
https://rm.coe.int/168007f3f5
https://au.int/en/treaties/african-charter-human-and-peoples-rights
https://au.int/en/treaties/african-union-convention-preventing-and-combating-corruption
https://www.oas.org/en/IACHR/jsForm/?File=/en/iachr/mandate/what.asp
https://rm.coe.int/16807096c7
https://au.int/en/pressreleases/20201105/institutionalise-policies-remove-immunities-and-protect-whistle-blowers-anti
https://au.int/en/pressreleases/20201105/institutionalise-policies-remove-immunities-and-protect-whistle-blowers-anti

protections for whistleblowers often remain buried within general human rights frameworks. The
international community will benefit by not only highlighting these existing protections for
whistleblowers, but by also amplifying whistleblower protections through new mechanisms and enhanced

frameworks.

UN MECHANISMS

The Universal Declaration on Human Rights (UDHR) & the International Covenant on Civil and
Political Rights (ICCPR)

Article 19 of the UDHR provides fundamental rights for whistleblowers. It establishes that
“[e]veryone has the right to freedom of opinion and expression” and that the right “includes freedom to
hold opinions without interference and to seek, receive and impart information and ideas through any

media and regardless of frontiers.”®

While the UDHR is not a legally binding instrument, the principles
of the UDHR are enshrined in the ICCPR, a legally binding treaty. The provisions of the UDHR’s Article
19 are repeated in Article 19 of the ICCPR—again establishing the right to “receive and impart
information and ideas of all kinds, regardless of frontiers...”” Through the ICCPR, States Parties are

legally bound to uphold whistleblowers’ essential rights to freedom of opinion, expression, and the

exchange of information.'” The UN has developed several mechanisms to enforce these commitments.

The Special Rapporteur on Freedom of Opinion and Expression

The United Nations Human Rights Council’s 46 Special Procedures (which include Special

Rapporteurs, Independent Experts, and Working Groups) offer important enforcement and monitoring

mechanisms for human rights, including the protection of whistleblowers. Special Procedures are

8 G.A. Res. 217 (I11) A, Universal Declaration of Human Rights (Dec. 10, 1948).
® G.A. Res. 2200A (XXI), International Covenant on Civil and Political Rights (Dec. 16, 1966).
1074,


https://www.ohchr.org/en/hr-bodies/hrc/about-council

independent experts who monitor and report on specific areas of human rights globally.!' They gather
information through various means and report their findings to the U.N. General Assembly and the
Human Rights Council.

The Special Rapporteur on Freedom of Opinion and Expression specifically investigates and

accepts complaints (referred to as “submissions”) regarding relevant state violations of the ICCPR,
including violations of Article 19.'? The Special Rapporteur reviews submissions and, at their discretion,
sends letters (referred to as “communications”) to the actors in question, detailing the particular
allegations of ICCPR violations."* The Special Rapporteur does not act as a quasi-judicial body, but
through the communications seeks to bring violations to the actors’ attention and request their compliance
with the ICCPR." Anyone is able to submit information to the Special Rapporteur, and can find the
applicable submission form here. Submissions that ultimately lead to communications, as determined by
the Special Rapporteur, are compiled into a report presented to each session of the Human Rights
Council." It is important to note that submissions must request anonymity if desired, as victims’ names
may otherwise be included in both communications and reports to the Human Rights Council. A public
list of communications reported to the Human Rights Council can be found here.

This reporting mechanism is essential to encourage compliance with whistleblower protections
found in Article 19 of the ICCPR. For example, in 2017 the Special Rapporteur David Kaye issued a
communication to the UN izself for allegedly failing to OHCHR staff members from retaliation after

blowing the whistle.'® These staff members alleged that the OHCHR reported the status of 13 named

' 4bout Special Procedures, UNITED NATIONS OFFICE OF THE HIGH COMMISSIONER,
https://www.ohchr.org/en/special-procedures-human-rights-council (last visited Apr. 16, 2024).

12 Special Rapporteur on Freedom of Opinion and Expression, UNITED NATIONS OFFICE OF THE HIGH
COMMISSIONER, https://www.ohchr.org/en/special-procedures/sr-freedom-of-opinion-and-expression (last visited
Apr. 14, 2024).

13 What Are Communications?, UNITED NATIONS OFFICE OF THE HIGH COMMISSIONER,
https://www.ohchr.org/en/special-procedures-human-rights-council/what-are-communications (last visited Apr. 8,
2024).

4 1d.

5 1d.

16 David Kaye (Special Rapporteur on The Promotion and Protection of The Right to Freedom of Opinion and
Expression), Letter dated Aug. 9, 2017 from the Special Rapporteur addressed to U.N. Secretary General, U.N. Doc.
OL OTH 17/2017 (Aug. 9, 2017).



https://www.ohchr.org/en/special-procedures/sr-freedom-of-opinion-and-expression
https://spsubmission.ohchr.org./
https://spcommreports.ohchr.org/Tmsearch/TMDocuments
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=23269
https://www.ohchr.org/en/special-procedures-human-rights-council
https://www.ohchr.org/en/special-procedures/sr-freedom-of-opinion-and-expression
https://www.ohchr.org/en/special-procedures-human-rights-council/what-are-communications

human rights defenders and Chinese dissidents to the Chinese government and their anticipated
attendance at sessions of the Human Rights Council.'” The communication acknowledged that this
request generated risk of detention and reprisal for the human rights defenders, and also recognized that
formal complaints on the matter may have resulted in hostile workplace retaliation.'® The processing of
this complaint demonstrates the efficacy of the Special Rapporteur system and its recognition of the
protection of whistleblowers under Article 19 of the ICCPR.

In another example, the Special Rapporteur submitted a complaint to Israel in 2017 for the
retaliations against, and criminal prosecution of, a government employee who blew the whistle on alleged

cases of corruption within the Tax Authority of Israel."

Despite being promised protection from the
National Fraud Division of the Israeli police, the employee was demoted and transferred within his
office.”” Later, the employee was charged with thirty separate counts related to his sharing of relevant
information and alleged “threatening” and “harassment” of associated officials fielding the information.?'
He was convicted on 28 of these charges and sentenced to probation.” In the complaint, the Special
Rapporteur again invoked Article 19 of the ICCPR, ratified by Israel in 1991.2 He specifically
emphasized that “whistleblowers must be protected against coercion or harassment, job loss, suspension
or demotion, disciplinary penalty, blacklisting or prosecution on grounds of breach of secrecy laws, libel
or defamation.”* This complaint highlights the critical role that the Special Rapporteur on Freedom of

Opinion and Expression can play in holding governments accountable for protection of whistleblowers

internationally.

Treaty Bodies: The Human Rights Committee

71d.

B1d.

1% David Kaye (Special Rapporteur on The Promotion and Protection of The Right to Freedom of Opinion and
Expression), Letter of Allegation dated Jan. 5, 2017 from the Special Rapporteur addressed to Israel, U.N. Doc. AL
ISR 1/2017 (Jan. 5. 2017).

(A

2d

21d

Bd.
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https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=22929

The UN also monitors and enforces its human rights treaties through committees of independent

experts known as “treaty bodies.”? Of these nine bodies, the Human Rights Committee (HRC)

specifically monitors and enforces the rights encompassed by the ICCPR.?® This includes the protections
granted to whistleblowers through Article 19. The Human Rights Committee provides four primary
means to achieve these ends.”’

First, the HRC examines reports from States Parties.?® All states that are party to the ICCPR are
required to submit this documentation detailing measures they have implemented to uphold the Covenant
within the first year after ratification, and periodically thereafter.”” The HRC can also call for reports at
times of increased speculation of violations in each state.*

Second, after reviewing the reports, the HRC provides general comments to inform States on how
to best carry out their obligations under the Covenant. This typically occurs in a public dialogue with a
delegation from the state.’' Following this dialogue, the HRC prepares concluding observations which
include positive factors, principal subjects of concern, and recommendations.** At the end of the report,
the HRC indicates when a subsequent report is due to the HRC.*?

Third, individuals may submit complaints to the HRC directly if the state with which the
individual’s complaint resides is a signatory to the ICCPR’s optional protocol allowing for individual

complaints to be considered by the HRC. The process for submitting a complaint is the same for all treaty

23 What Are the Treaty Bodies?, UNITED NATIONS OFFICE OF THE HIGH COMMISSIONER,
https://www.ohchr.org/en/treaty-bodies.

26 Human Rights Committee, UNITED NATIONS OFFICE OF THE HIGH COMMISSIONER,
https://www.ohchr.org/en/treaty-bodies/ccpr.

27 Fact Sheet No. 15 (Rev. 1): Civil and Political Rights: The Human Rights Committee. (May 1, 2005). UNITED
NATIONS OFFICE OF THE HIGH COMMISSIONER, https://www.ohchr.org/en/publications/fact-sheets/fact-sheet-no-15-
rev-1-civil-and-political-rights-human-rights-committee.

2814
2 1d.
30 4.
g
214
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https://www.ohchr.org/en/treaty-bodies/ccpr
https://www.ohchr.org/en/treaty-bodies
https://www.ohchr.org/en/treaty-bodies/ccpr
https://www.ohchr.org/en/publications/fact-sheets/fact-sheet-no-15-rev-1-civil-and-political-rights-human-rights-committee
https://www.ohchr.org/en/publications/fact-sheets/fact-sheet-no-15-rev-1-civil-and-political-rights-human-rights-committee

bodies. A specific form must be submitted alongside the complaint and sent to petitions@ohchr.org. The

OHCHR provides the relevant form and further guidance on submitting such complaints here.

Last, the HRC processes complaints from one state against another state regarding the violation
of the ICCPR as stipulated by Article 41 of the ICCPR. While such submissions are rare, states are
required to submit the complaint directly to the state accused of violating the ICCPR. The accused state
must respond to the complaint within 3 months and, if the matter is not resolved within 6 months, the
complaint can be escalated to the HRC to propose a solution between the states. During this process, the
HRC may initiate further investigations.

In sum, the HRC provides several options by which individuals and states can advocate for

whistleblower protections under Article 19 of the ICCPR.

United Nations Declaration on Human Rights Defenders (UNDHRD)

The UNDHRD recognizes the growing need to protect human rights defenders in the
international community and reaffirms the existing protections for these individuals. Preliminary
discussions for the UNDHRD emerged at the end of the Cold War. States Parties held sharply different
perspectives on state sovereignty and whether human rights defenders should be allowed to seek
international protections.** It was not until 1998 (fifty years after the adoption of the UDHR) when a
compromise was found and the UNDHRD was adopted.*” The articles of the UNDHDR were
intentionally built on the foundations of enforceable human rights mechanisms, including the ICCPR.
Although it is not a legally binding instrument, the UNDHDR highlights international pathways for

human rights defenders (and therefore whistleblower) protections.

3% Petter Wille, The History of The UN Declaration on Human Rights Defenders. Its Genesis, Drafting and
Adoption. (Mar. 11, 2019), UNIVERSAL RIGHTS GROUP, https://www.universal-rights.org/the-un-declaration-on-
human-rights-defenders-its-history-and-drafting-process/.
35

1d.



mailto:petitions@ohchr.org
https://www.ohchr.org/en/documents/tools-and-resources/form-and-guidance-submitting-individual-communication-treaty-bodies

Several articles of the UNDHRD are relevant to whistleblowers. For example, Article 6
emphasizes that there is a fundamental right to hold information related to human rights and disseminate
it to others for information and knowledge.*® Additionally, article 8 states that human rights defenders
have the right to report related findings, criticisms, and proposals to non-governmental organizations,
intergovernmental organizations, and international bodies.?” These rights are enforceable, according to the

Special Rapporteur on Human Rights Defenders, through Article 19 of the ICCPR.*®

The Special Rapporteur on the Situation of Human Rights Defenders

The Special Rapporteur on the Situation of Human Rights Defenders offers several mechanisms

for promoting the principles of the UNDHRD via Article 19 of the ICCPR.* These mechanisms generally
mirror those available through the Special Rapporteur on Freedom of Opinion and Expression, as well as
other Special Rapporteurs. Any individual can again make relevant submissions to the Special Rapporteur
through the U.N.’s online portal.*® For pertinent submissions, the Special Rapporteur may then deliver
communications to individuals or bodies that are in violation of the principles upheld by the UDHDR and
ICCPR.*

The Special Rapporteur’s role in pursuing such complaints is critical in maintaining the rights of
human rights defenders under the ICCPR. For example, in 2023, the Special Rapporteur submitted a
complaint (together with the Special Rapporteur on Freedom of Opinion and Expression) detailing

violations against two Saudi Arabian human rights defenders.** These two women actively leveraged

36 G.A. Res. 53/144, Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized Rights and Fundamental Freedoms. (Mar. 8, 1999).

37 1d

38 Z;;

39 Special Rapporteur on Human Rights Defenders, UNITED NATIONS OFFICE OF THE HIGH COMMISSIONER,
https://www.ohchr.org/en/special-procedures/sr-human-rights-defenders (last visited Apr. 14, 2024).

40 Submission of Information to the Special Procedures, UNITED NATIONS OFFICE OF THE HIGH COMMISSIONER,
https://spsubmission.ohchr.org/ (last visited Apr. 14, 2024).

“Supra note 13.

42 Mary Lawlor (Special Rapporteur on the Situation of Human Rights Defenders), Letter dated Dec. 1, 2023 from
the Special Rapporteur addressed to Saudi Arabia, U.N. Doc. AL SAU 10/2023 (Dec. 1, 2023).
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=28627.

10


https://www.ohchr.org/en/special-procedures/sr-human-rights-defenders
https://spsubmission.ohchr.org/
https://www.ohchr.org/en/special-procedures/sr-human-rights-defenders
https://spsubmission.ohchr.org/
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=28627

social media platforms to advocate for progressive rights in Saudi Arabia and expose related abuses.*
Upon speaking out against the realities of the State’s male guardianship system and hijab laws, one of the
women was arrested and the other was forced to flee the country at the risk of imminent prosecution.* In
a complaint to the Saudi government, the Special Rapporteur invoked the UNDHRD, including Article 6,
to establish the violation against these human rights defenders.*> The Special Rapporteur called on the
state to “take concrete steps to prevent threats, harassment, violence and attacks...against those engaged
in the promotion and protection of human rights and fundamental freedoms” as obligated under Human
Rights Council Resolution 13/13.%¢ Moreover, the complaint emphasized the obligations to protect
women human rights defenders, as adopted in the General Assembly’s 2013 Resolution 68/181.*” This
complaint against Saudi Arabia highlights the critical role played by the Special Rapporteur in promoting

and protecting the role of whistleblowers—and human rights defenders around the world more generally.

Convention Against Corruption (CAC)

The CAC requires States Parties to take certain actions to prevent corruption and create better
pathways for corrupt actors to be brought to justice.*® This includes protection for whistleblowers.*’
Article 33 of the CAC requires that states parties to the Convention “[protect] against any unjustified
treatment for any person who reports in good faith and on reasonable grounds to the competent authorities
any facts concerning offences” of corrupt nature, as elaborated on within the convention.™® It is important

to note that Article 33 is a “non-mandatory provision” of the CAC, and States Parties need only

$1d.
“d.
“1d.

4 1q
47 1d.
48 G.A. Res. 58/4, Convention Against Corruption (Oct. 31, 2003).
49
1d.
0 1d.
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“consider” adopting such practices.’' Despite the voluntary nature of this provision, parties to the CAC,
such as the U.S., have taken steps to strengthen domestic protections for whistleblowers in the corruption
space.’* The main policy making body of the CAC, the Conference of the States Parties (COSP), has
additionally created systems to enforce the principles of the CAC.

The primary CAC enforcement system is a peer review process known as the Implementation
Review Mechanism (IRM).” Following a thorough self-assessment, each state party to the CAC agrees to
be reviewed by two other states parties—one of which must be from the same region as the state
undergoing review.>* This system not only identifies the failure of parties to implement certain anti-
corruption measures, but also informs the COSP of evolving challenges in the corruption arena.

As the CAC technically falls outside of the UN’s human rights framework, there is no Special
Procedure or monitoring body that oversees its enforcement. However, the implications of the CAC in

human rights law are undeniable. In fact, the 2015 Report of the Special Rapporteur on the Promotion and

Protection of the Right to Freedom of Opinion and Expression highlights the importance of the CAC in

upholding provisions of the ICCPR.>® The Special Rapporteur emphasized that the CAC “contains no
employment limitation” in protecting whistleblowers and can extend to public interest information
beyond work-based relationships.*® In other words, the CAC offers essential protections for

whistleblowers beyond traditional workplace environments. Mary Lawlor, the Special Rapporteur on the

Situation of Human Rights Defenders, made a similar point in her 2022 report to the UN General
Assembly: “Corruption is a human rights-related issue and those motivated by concerns for human rights

who are working peacefully against corruption, for transparency and the rule of law are human rights

5! Ruggero Scaturro, Defining Whistleblowing, INTERNATIONAL ANTI-CORRUPTION ACADEMY 8 (MAY, 2018),
https://www.iaca.int/media/attachments/2018/06/18/research_paper_05_ruggero_scaturro_final.pdf.

52 STEPHEN M. KOHN, RULES FOR WHISTLEBLOWERS 37 (2023).

53 Implementation Review Mechanism, UNITED NATIONS OFFICE OF DRUGS AND CRIME,
https://www.unodc.org/unodc/en/corruption/implementation-review-mechanism.html (last visited Apr. 14, 2024).
.

55 U.N. Secretary-General, Promotion and Protection of the Right to Freedom of Opinion and Expression, 13, U.N.
Doc. A/70/361 (Sep. 8, 2015).

6 Id.

12
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defenders.”” Lawlor identified the CAC as a “fundamental international instrument for the protection of

human rights.”*

INTERNATIONAL NON-JUDICIAL MECHANISMS

The Organization for Economic Cooperation and Development (OECD) National Contact Points
(NCP) system.

The OECD is an international organization that sets evidence-based standards to find solutions to
global social, economic and environmental challenges.” In achieving these solutions, the organization
remains "committed to the preservation of individual liberty, the values of democracy, the rule of law and
the defence of human rights.”® The OECD has published a series of “guidelines” that set standards for
responsible government and business conduct.’' Within these guidelines, the OECD has established a
clear standard for the protection and promotion of whistleblowers.

The 2003 OECD Guidelines for Managing Conflict of Interest in the Public Service provides

policy recommendations for addressing conflicts of interest at the government level. The guidelines
suggest development of complaint mechanisms to not only field allegations of non-compliance, but to
encourage the reporting of such allegations.®> More specifically, the OECD recommends that these

mechanisms “[p]rovide clear rules and procedures for whistle-blowing, and take steps to ensure that those

57 Mary Lawlor (Special Rapporteur on the Situation of Human Rights Defenders), At the Heart of the Struggle:
Human Rights Defenders Working Against Corruption, at 3, U.N. Doc A/HRC/49/49 (Dec. 28, 2021).

B Id.

59 Who We Are, OECD, https://www.oecd.org/about/ (last visited April 14, 2024).

60 Meeting of the OECD Council at Ministerial Level: Trust in Global Cooperation — The Vision for the OECD For
the Next Decade, OECD 2 (2021) https://www.oecd.org/mecm/MCM 2021 Part 2 %5BC-MIN_ 2021 16-
FINAL.en%5D.pdf.

! Managing Conflict of Interest in the Public Service: OECD Guidelines and Country Experiences, OECD (2003),
https://web-archive.oecd.org/2012-06-14/90678-48994419.pdf; OECD Guidelines for Multinational Enterprises on
Responsible Business Conduct, OECD (2023), https://www.oecd-ilibrary.org/docserver/81f92357-
en.pdf?expires=1713324565&1d=id&accname=guest&checksum=0F0E8C8FF94860C27000DFE712ED770A.

2 Managing Conflict of Interest in the Public Service: OECD Guidelines and Country Experiences, OECD 35
(2003), https://web-archive.oecd.org/2012-06-14/90678-48994419.pdf.

13


https://web-archive.oecd.org/2012-06-14/90678-48994419.pdf
https://www.oecd.org/about/
https://www.oecd.org/mcm/MCM_2021_Part_2_%5BC-MIN_2021_16-FINAL.en%5D.pdf
https://www.oecd.org/mcm/MCM_2021_Part_2_%5BC-MIN_2021_16-FINAL.en%5D.pdf
https://web-archive.oecd.org/2012-06-14/90678-48994419.pdf
https://www.oecd-ilibrary.org/docserver/81f92357-en.pdf?expires=1713324565&id=id&accname=guest&checksum=0F0E8C8FF94860C27000DFE712ED770A
https://www.oecd-ilibrary.org/docserver/81f92357-en.pdf?expires=1713324565&id=id&accname=guest&checksum=0F0E8C8FF94860C27000DFE712ED770A
https://web-archive.oecd.org/2012-06-14/90678-48994419.pdf

who report violations in compliance with stated rules are protected against reprisal, and that the complaint
mechanisms themselves are not abused.”®

The OECD encourages similar protections through its Guidelines for Multinational Enterprises.**

Part II, Section 9 of these guidelines emphasize that multinational enterprises should “[r]efrain from
discriminatory or disciplinary action or otherwise engaging in reprisals against workers...who make bona
fide reports to management or, as appropriate, to the competent public authorities, on practices that
contravene the law, the Guidelines or the enterprise’s policies.”®® In other words, the Guidelines for
Multinational Enterprises prohibit retaliation against whistleblowers.®® Additionally, these Guidelines
indicate that members should establish National Contact Points (NCPs) to promote, answer questions, and
raise awareness around the Guidelines for Multinational Enterprises.®’ Furthermore, NCPs should provide
a grievance mechanism to resolve cases surrounding these guidelines.®® NCPs report their findings and

cases annually to the OECD.%

In 1997, the OECD published the Convention on Combating Bribery of Foreign Public Officials

in International Business Transactions (“the Convention”).”” While the text of the Convention does not

explicitly highlight whistleblower protections, Article 12 establishes the Working Group on Bribery in
International Business Transactions which monitors and promotes the implementation of the

Convention.”' The Working Group has specifically recommended that parties to the Convention develop

S 1d.

% OECD Guidelines for Multinational Enterprises on Responsible Business Conduct, OECD (2023),
https://www.oecd-ilibrary.org/docserver/81192357-
en.pdf?expires=1713324565&i1d=id&accname=guest&checksum=0F0E8C8FF94860C27000DFE712ED770A.

S Id.

% OECD Guidelines for Multinational Enterprises on Responsible Business Conduct, ORGANIZATION FOR
EcoNoMIC CO-OPERATION AND DEVELOPMENT (OECD) 14 (2023), https://doi.org/10.1787/81192357-en.

7 Frequently Asked Questions: National Contact Points for the OECD Guidelines for Multinational Enterprises,
OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES 1 (2017), https://mneguidelines.oecd.org/OECD-Guidelines-
for-MNEs-NCP-FAQ.pdf.

8 Id.

Id.

0 Convention on Combatting Bribery of Foreign Public Officials in International Business Transactions and
Related Documents, OECD (1997) https://www.oecd.org/daf/anti-bribery/oecd-anti-bribery-convention-booklet.pdf.
.
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“reporting/whistle-blower mechanism[s]” that ensure secure reporting mechanisms for matters of foreign

bribery, and require the protection and prevention of retaliation against such whistleblowers.”

World Bank Accountability Mechanism and the Compliance Advisor Ombudsman

The World Bank has also developed a complaint mechanism for individuals and groups who believe
they have been negatively impacted by a World Bank-funded program or organization”> The World Bank
Accountability Mechanism (AM) was established in 2020 and houses an Inspection Panel, as well as a
Dispute Resolution Service (DRS). The Inspection Panel creates a formal avenue for whistleblowers to
expose corrupt acts, and provides a formal process for investigation by the World Bank.”* Complaints can
be filed with the Inspection Panel by downloading the required complaint form and submitting it to the
World Bank based on the instructions found here.”” The Dispute Resolution Service gives complainants
the option of engaging in an independent dispute resolution process concerning their particular issue.

An additional complaint mechanism exists for projects funded by the International Finance
Corporation (IFC) and the Multilateral Investment Guarantee Agency (MIGA)—both members of the
World Bank Group. This complaint mechanism is managed by the Compliance Advisor Ombudsman
(CAO), an independent accountability group established in 1999 that reports directly to the boards of IFC
and MIGA.”® Relevant complaints can be filed electronically through the CAO’s website found here.
After a complaint is filed, the CAO determines whether the project is eligible for further action. This
requires verifying that the project is directly tied to the IFC or MIGA, determining whether the impact is

social or environmental in nature, and assessing whether the complainant is or will be impacted by the

2.

3 About Us, THE INSPECTION PANEL, https://www.inspectionpanel.org/about-us/about-inspection-panel (last visited
Apr. 15, 2024).

7.

5 How to File a Complaint, THE INSPECTION PANEL, https://www.inspectionpanel.org/how-to-file-complaint (last
visited Apr. 15, 2024).

6 About Us, COMPLIANCE ADVISOR OMBUDSMAN, https://www.cao-ombudsman.org/about-us (last visited Apr. 15,
2024).
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conduct in question.”” If all eligibility requirements are met, the CAO then conducts a thorough
assessment of the project and the alleged issues. From there, the CAO determines whether the issues
should be resolved through its independent dispute resolution system or a compliance investigation.”
Should a compliance investigation be necessary, the findings and recommendations are presented to the

IFC or MIGA for the relevant agency to implement a management action plan.”

Regional Development Bank Mechanisms

Regional development banks have implemented similar whistleblower policies and complaint
mechanisms to those of the World Bank. These regional banks include the Inter-American Bank, the
European Bank for Reconstruction and Development, the BRICS Bank, the European Investment Bank
Group, the African Development Bank, and the Asian Development Bank. Together, these banks have

collectively adopted the Uniform Framework for Preventing and Combatting Fraud and Corruption,

which provides a uniform set of principles upon which each individual system is built.

Inter-American Development Bank

The Inter-American Development Bank (IDB) has 48 member countries and provides financial
support and development expertise to government and private projects in the western hemisphere and
beyond.*® The IDB strives to achieve progress in sectors such as health, education, infrastructure, and

climate change.®' In 2012, the IDB issued an updated code of ethics, which includes an updated policy for

77 Intake & Assessment, COMPLIANCE ADVISOR OMBUDSMAN, https://www.cao-ombudsman.org/how-we-
work/intake-assessment (last visited Apr. 15, 2024).

B Id.

7 Compliance, COMPLIANCE ADVISOR OMBUDSMAN, https://www.cao-ombudsman.org/how-we-work/compliance
(last visited Apr. 15, 2024).

8 Who We Are, INTER-AMERICAN DEVELOPMENT BANK, https://www.iadb.org/en/who-we-are/about-idb (last
accessed Apr. 16, 2024).
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whistleblower protection.®> As a resource to whistleblowers, the IDB’s Office of Institutional Integrity
(OII) investigates and prevents “prohibited practices in IDB-financed activities” including corruption,
fraud, coercion, collusion and misappropriation.® Individuals may submit a relevant complaint to the OII
here by disclosing the country, IDB financed activity, and other details of the alleged conduct.® Where
relevant, the OII then conducts an investigation into the alleged conduct, and reports its findings to the
two-tiered Sanctions System.** The IDB’s Sanctions Officer determines, based on the OII’s findings and
charges, whether the party in question has committed a prohibited practice and, if so, enforces the

applicable sanction.®® Parties may appeal decisions to the Sanctions Committee for further review.*’

European Bank for Reconstruction and Development

The European Bank for Reconstruction and Development (EBRD) is composed of 72 countries
and aims to promote and finance sustainable development projects across the European region.*® To
prevent prohibited practices and ensure development projects indeed operate sustainably, the EDRB
implements several integrity and compliance measures.* The Office of the Chief Compliance Officer
(OCCO) investigates allegations of fraud, corruption, and general misconduct.”® The EBRD maintains a

clear whistleblower policy that encourages the submission of relevant reports to the OCCO.”' Such

82 IDB Boosts Whistleblower Protections, Unveils New Ethics Code, INTER-AMERICAN DEVELOPMENT BANK
https://www.iadb.org/en/news/idb-boosts-whistleblower-protections-unveils-new-ethics-code (last accessed Apr. 16,
2024).

8 The Office of Institutional Integrity, INTER-AMERICAN DEVELOPMENT BANK, https://www.iadb.org/en/who-we-
are/transparency/sanctions-system/office-institutional-integrity (last accessed Apr. 16, 2024).

8 Complaint Form, INTER-AMERICAN DEVELOPMENT BANK, https://cuentame.iadb.org/ (last accessed Apr. 16,
2024).

8 Office of the Sanctions Officer, INTER-AMERICAN DEVELOPMENT BANK, https://www.iadb.org/en/who-we-
are/transparency/sanctions-system/office-sanctions-officer (last accessed Apr. 16, 2024).

86 Id.

8 Id.

88 Who We Are, EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT. https:/www.ebrd.com/who-we-
are.html (last accessed Apr. 16, 2024).

8 Investigating Fraud, Corruption and Misconduct, EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT,
https://www.ebrd.com/who-we-are/our-values/investigating-fraud-and-corruption.html (last accessed Apr. 16,
2024).
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reports can be submitted to the OCCO by emailing whistleblowing@ebrd.com, an account which is

accessible to only the Chief Compliance Officer and two Deputy Chief Compliance Officers.’?
Individuals should complete the report form (found here) and attach it to their message to the OCCO.”
Forms may also be physically mailed if it is the individual’s preference.”* Similar to the Inter-American
Development Bank, the OCCO processes reports to determine if further investigation into the matter, and

ultimately sanctions, are necessary.

European Investment Bank Group

The European Investment Bank Group (EIBG) is the lending bank of the European Union—and
focuses much of its investment portfolio in climate and the environment.”> To achieve its investment
goals, the EIBG implements a substantial whistleblower policy emphasizing important protections against
whistleblower retaliation.”® To report misconduct, the EIBG hosts a single portal mechanism which can
be found here. Procedural details for relevant investigations and sanctions are handled by each of the
bank’s individual entities: “If the allegations are confirmed, the relevant EIB Group Entity shall take all
necessary steps to identify appropriate remedies and actions.”’ Additionally, any information related to
prohibited conduct is reported to the EIBG’s Head of Fraud Investigations Division, the Head of Human

Resources, and the Head of Compliance.”

The New Development Bank

The New Development Bank (NDB), formerly known as the BRICS Bank, was established by Brazil,

Russia, India, and China and South Africa to finance sustainable development projects in developing

2 1d.

S1d.

1.

95 Who We Are, EUROPEAN INVESTMENT BANK GROUP, https://www.eib.org/en/about/index.htm (last visited Apr. 17,
2024).

% Id.

7 Id.

B Id.
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regions around the world.”” The NDB implements a robust compliance and whistleblower protection
system.'”” Complaints are generally submitted to the NDB’s Compliance & Investigations Department
(C&I)."" From there, C&I investigates to determine whether there is a prima facie case of misconduct.'*
If the prima facie case is met, C&I launches an extensive investigation into the matter. Following the
investigation, an “ad-hoc committee” is convened, consisting of the director general or chief from the
office of the president, the director general or chief from the office of human resources, and a third
director general or chief from an elected, unrelated department.'® After reviewing the investigation with

C&l, the ad-hoc committee then issues its determination for applicable sanctions or disciplinary actions

against the party in question.'®*

African Development Bank

The African Development Bank (ADB) seeks to achieve sustainable economic development by
investing in specific organizations across the African continent.'”> To achieve these goals the ADB

leverages a whistleblower policy which encourages and protects those exposing corruption in relevant

companies and governments.'°® Complaints may be filed with the ADB’s Integrity and Anti-Corruption
Department (IACD) through this online form.'’’ After receiving the complaint (assuming sufficient
evidence is presented), the IACD prepares a preliminary report on the matter and, where appropriate

moves to conduct a full investigation.'”® Following the investigation, the IACD’s findings are forwarded

% About NDB,. NEW DEVELOPMENT BANK, https://www.ndb.int/about-ndb/ (last accessed Apr. 17, 2024).

100 Whistleblower Procedures. NEW DEVELOPMENT BANK (Mar. 31, 2017), https://www.ndb.int/wp-
content/uploads/2024/02/Whistleblower-Procedures-2024-v1.pdf.

101 74

102 14

103 14

104 14

105 Mission & Strategy, AFRICAN DEVELOPMENT BANK GROUP, https://www.afdb.org/en/about/mission-strategy
(last accessed Apr. 16, 2024).

196 Whistleblower Protection, AFRICAN DEVELOPMENT BANK GROUP, https://www.afdb.org/en/about-
us/organisational-structure/integrity-and-anti-corruption/whistleblower-protection (last accessed Apr. 16, 2024).
197 Complaint Form, AFRICAN DEVELOPMENT BANK GROUP https://www.afdb.org/en/about-us/organisational-
structure/integrity-and-anti-corruption/complaint-form (last accessed Apr. 16, 2024).

198 Frequently Asked Questions, AFRICAN DEVELOPMENT BANK GROUP, https://www.afdb.org/en/about-
us/organisational-structure/integrity-and-anti-corruption/frequently-asked-questions (last accessed Apr. 16, 2024).
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to the appropriate body for further action as determined by the ADB’s sanctions system.'® If the

allegations relate to individuals or entities engaged in ADB funded projects, then the findings are
forwarded to the Sanctions Commissioner for adjudication. If the allegations are related to direct staff of
ADB, then the findings are forwarded to the President of the ADB to be administered under the Bank’s

disciplinary framework.'"?

Asian Development Bank

In 1999, the Asian Development Bank (ADB) partnered with the OECD to establish the Anti-
Corruption Initiative for Asia and the Pacific (ACI).""" The ACI’s objective is to implement the principles
of UNCAC by promoting dialogue and exchange regarding anti-corruption measures between its thirty-

four member economies across the Asia-Pacific.!'? In the Anti-Corruption Action Plan for Asia and the

Pacific, the ADB and OECD make clear that the organizations aim to support active public involvement,
including “protection of whistleblowers.”''* Furthermore, the ADB itself maintains a thorough complaint
mechanism to support the efforts of whistleblowers.''* Individuals or groups who wish to file a complaint
related to a project funded or involved with the ADB may find further instruction on complaint

submission here.

199 Sanctions, AFRICAN DEVELOPMENT BANK GROUP, https://www.afdb.org/en/about-us/organisational-
structure/integrity-and-anti-corruption/sanctions (last accessed Apr. 16, 2024).

10 74

L Anti-Corruption Initiative for Asia and the Pacific, OECD, https://www.oecd.org/corruption/anti-corruption-
initiative-for-asia-pacific.htm (last visited Apr. 16, 2024).

12 Strategic Principles and Future Activities of the Initiative, ADB/OECD ANTI-CORRUPTION INITIATIVE FOR ASIA
AND THE PACIFIC, https://web-archive.oecd.org/2023-03-22/653909-strategic-principles-and-future-activities-anti-
corruption-initiative-asia-pacific-2013.pdf (last visited Apr. 16, 2024).

13 Anti-Corruption Action Plan for Asia and the Pacific, Strategic Principles and Future Activities of the Initiative,
ADB/OECD ANTI-CORRUPTION INITIATIVE FOR ASIA AND THE PACIFIC, https://web-archive.oecd.org/2023-03-
22/653908-anti-corruption-initiative-asia-pacific-action-plan.pdf (last visited Apr. 16, 2024).

14 Accountability Mechanism: Filing a Complaint, ASIAN DEVELOPMENT BANK (2024), https://www.adb.org/who-
we-are/accountability-mechanism/how-file-complaint.
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REGIONAL INTER-GOVERNMENTAL MECHANISMS

Several regional, inter-governmental bodies also provide human rights-based mechanisms for the
protection of whistleblowers. Generally, these regional bodies provide recourse only when domestic
judicial remedies have been exhausted.'"® The primary regional human rights bodies are the Organization
of American States (OAS), the Council of Europe (CoE), and the African Union (AU). While each
provide individualized pathways through which whistleblowers may seek protection, they also share

similarities.

Organization of the American States

The OAS was established in 1948 to ensure for member states of the Western Hemisphere “an
order of peace and justice, to promote their solidarity, to strengthen their collaboration, and to defend
their sovereignty, their territorial integrity, and their independence.”"'® The four pillars of the OAS are
democracy, human rights, security, and development.''” The OAS’s human rights principles were initially
set out in the 1948 Declaration of the Rights and Duties of Man. This Declaration laid the foundation for

the Inter-American Commission on Human Rights (IACHR) and the Inter-American Court of Human

Rights, which are principal bodies of the OAS that promote and monitor human rights in the Americas."'®

In 19609, the rights articulated in the Declaration were codified in the American Convention on Human

Rights (ACHR), a treaty which the United States has signed, but has not ratified.'"’

1S pPetition and Case System, INTER-AM. COMM’N H.R. (2010), https://www.oas.org/en/iachr/docs/pdf/howto.pdf’;
Exhaustion of Domestic Remedies, EUR. CT. H.R. (2023),
https://www.echr.coe.int/documents/d/echr/Press Q A_Exhaustion domestic_remedies ENG.

16 Who We Are, OAS (2024), https://www.oas.org/en/about/who_we_are.asp.

7 What We Do, OAS (2024), https://www.oas.org/en/about/what_we_do.asp.

U8 what is the IACHR?, OAS, https://www.oas.org/en/IACHR/jsForm/?File=/en/iachr/mandate/what.asp (last
visited Apr. 15, 2024).

119 Organization of American States, American Convention on Human Rights, Nov. 22, 1969, O.A.S.T.S. No. 36,
1144 U.N.T.S. 123; Signatories and Ratifications, ORGANIZATION OF AMERICAN STATES,
https://www.cidh.oas.org/basicos/english/Basic4.Amer.Conv.Ratif.htm (last accessed Apr. 16, 2024).
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The rights outlined in the ACHR include those relevant to whistleblowers. Specifically, Article
13 of the ACHR establishes the right to “seek, receive, and impart information and ideas of all kinds,
regardless of frontiers.”'?” To protect and promote such rights, the IACHR maintains an individual
petition system, monitors human rights situations in member states, and publishes reports in specific
thematic areas.'*!

The IACHR’s Individual Petition System operates similarly to the UN Special Rapporteurs’
submissions system.'** Individuals who believe they are the victim of human rights violations detailed in
the Declaration of the Rights and Duties of Man, the ACHR, and other Inter-American instruments, can
submit petitions to the IACHR if they have exhausted all domestic remedies available to them.'*?
Individual petitions may be submitted via the IACHR’s website here. After assessing a petition, the
IACHR can reach out to the specific member state and recommend correction of the alleged conduct,
repair of resulting damages, changes to the legal system, or other state actions.'?* In addition to the
individual petition system, the IACHR also actively reports on the human rights conditions in member
states through a variety of publications. These include regular country reports of member states, collective

annual reports for the region, and thematic area reports for priority issues determined by the IACHR.'*

Together, these reporting and monitoring systems allow the IACHR to hold member states accountable to
the provisions of the Declaration of the Rights and Duties of Man, the ACHR, and other Inter-American
treaties.

Another component of regional whistleblower protections is the Inter-American Convention

Against Corruption (IACAC)."?® The IACAC is like the UN’s CAC and reflects the growing priority in

120 Organization of American States, American Convention on Human Rights, Nov. 22, 1969, O.A.S.T.S. No. 36,
1144 UN.T.S. 123.

121 Supra note 118.

122 Petition and Case System, IACHR (2022), https://www.oas.org/en/iachr/docs/Booklet/folleto_peticiones EN.pdf.
123 1
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the international community to address issues of corruption and to protect those who expose it.'?” Article
3 of the IACAC encourages states to adopt “systems for protecting public servants and private citizens
who, in good faith, report acts of corruption, including protection of their identities, in accordance with
their Constitutions and the basic principles of their domestic legal systems.”'?® In an analysis of
international means for whistleblower protections submitted to the Special Rapporteur on the Right to
Freedom of Opinion and Expression, the Association for Progressive Communications highlights the
value of the IACHR’s approach under Article 3. Not only does the OAS offer a template model for
whistleblowers protection laws (found here), but “the OAS approach represents an effort to consider the
protection of whistleblowers under the same agenda as human rights.”"* It does so by promoting changes
at the public policy level and encouraging the building of institutional frameworks for protection of
whistleblowers.'*' The IACHR thus offers important regional protections for whistleblowers, and has
provided leadership in the international community for whistleblower protections.

Additionally, the Inter-American Court of Human Rights operates as a tribunal to interpret and
apply the American Convention.'*? The court exercises three primary functions: “a contentious function,
in which it resolves contentious cases and supervises judgments; an advisory function; and a function

wherein it can order provisional measures.”'** While the court serves an important role in upholding
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human rights for State Parties in the region, the U.S. is not within the court’s jurisdiction, as it has not

ratified the ACHR.

Council of Europe

The Council of Europe (CoE) is another regional inter-governmental organization with the
mission of promoting democracy, the rule of law, and human rights, including those rights essential to

whistleblowers'**. In 1950, the CoE developed the Convention for the Protection of Human Rights and

Fundamental Freedoms, now known as the European Convention on Human Rights (ECHR).'** The

Convention was ratified shortly after the conclusion of WWIL.'*® It includes rights that are foundational to
whistleblowers, such as the right to freedom of expression found in Article 10, which includes the right to
“hold opinions and to receive and impart information and ideas without interference by public authority
and regardless of frontiers” and Article 8, the right to privacy, for which “there shall be no interference by
a public authority.”"*” To enforce these rights, Article 19 of the ECHR establishes two primary

138 (u

mechanisms: the Office of the Commissioner for Human Rights the Commissioner”) and the

European Court of Human Rights (“the Court™).'*

The CoE’s Resolution (99) 50 establishes the specific responsibilities of the Commissioner. The

Commissioner monitors member states’ adherence to the ECHR through reports, research, and awareness
campaigns, a majority of which are published here."*” Unlike the functions of the IACHR and the U.N.’s

Special Rapporteurs, Article I of Resolution (99) 50 makes clear that the Commissioner does not field

134 Council of Europe at a Glance, COUNCIL OF EUROPE (2024), https://www.coe.int/en/web/portal/the-council-of-
europe-at-a-glance.

135 Buropean Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, E.T.S. No.
5,213 UN.T.S. 222.
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individual complaints.'*! This responsibility belongs to the Court. The Court hears petitions from
individuals and states alike (collectively “applications”) as they relate to violations of the human rights
guaranteed under the ECHR.'** Such applications are only admissible if applicants have first exhausted
available domestic remedies.'** Applications to the Court may be made by completing the specific
Application Form, and mailing the completed form and accompanying documentation to the Court
itself—as provided here.'** If admissible, the Court then conducts a thorough legal analysis to determine
if there is a violation.'® If there is indeed a violation, then the Court determines the applicable obligations
of the State in question.'*® Together, the Commissioner and the Court operate to enforce and uphold the
human rights detailed in the ECHR, including those vital to whistleblowers.

The CoE’s Civil Law Convention on Corruption and Criminal Law Convention on Corruption
(collectively “CLCCs”) offer additional protections for whistleblowers. Of particular importance is

Article 22 of the Criminal Law Convention on Corruption, which requires State Parties to adopt measures

to protect “those who report criminal offences” established within the Convention.'*” Enforcement of the
CLCCs is overseen by the CoE’s Group of States against Corruption (GRECO)."** GRECO monitors
member states through both an “evaluation procedure” through which it provides recommendations for
state reforms, and a “compliance procedure” through which it assesses the implementation of such
recommendations.'*’ In 2014, the CoE adopted the recommendation and explanatory memorandum

entitled Protection of Whistleblowers."*® In this memorandum, the CoE emphasizes that GRECO’s
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enforcement efforts through the CLCCs, alongside the efforts of the Court and Commissioner to enforce

Articles 8 and 10 of the ECHR, are essential to the protection of whistleblowers in the region.'”’!

The African Union

The African Union (AU), established in 2002, also operates on a regional level to protect human
rights.'” The AU replaced the earlier Organization of African Unity (OAU).">* Whereas the primary
objectives in forming the OAU were decolonization and anti-apartheid efforts, the objectives in forming
the AU were the general cooperation and integration of African states.'** The AU still recognizes the

same human rights frameworks established by the OAU, including the African Charter on Human and

Peoples Rights (also known as the “African Charter” or “Banjul Charter”)."

For whistleblowers, the most crucial rights detailed in the African Charter are found in Article 9
and Article 10.'5 Article 9 details the right to freedom of expression: specifically receiving and
disseminating information.'”’ Article 10 details the right to freedom of association.'*® Two primary organs
operate to enforce and promote these rights found in the African Charter: The African Commission on
Human and Peoples Rights (ACHPR) and the African Court on Human and Peoples’ Rights (“the

Court”). The African Union Convention on Preventing and Combatting Corruption (CPCC) provides

additional protections for whistleblowers.
Article 45 of the African Charter establishes the ACHPR, which deploys several instruments to
protect, promote, and interpret the human and peoples’ rights of the African Charter.'*® First, similarly to

the UN, the ACHPR creates “special mechanisms" which include special rapporteurs, committees, and

151 4

152 4bout the African Union, AFRICAN UNION [AU], https://au.int/en/overview (last accessed Apr. 16, 2024).
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working groups to provide regular reports to the ACHPR.'®® Of primary importance to the protection of

whistleblowers are the Special Rapporteur on Human Rights Defenders and Focal Point on Reprisals in

Africa, as well as the Special Rapporteur on Freedom of Expression and Access to Information.'®! A full

list of these special mechanisms can be found here. Anyone can submit a complaint (formally referred to

as a "communication”) against a State Party to the ACHR.'®

The ACHR may then chose to investigate
the allegations and, where appropriate, make specific recommendations to the State Party—including
compensation and corrective measures.'®® Both inter-state communications and individual
communications must provide a series of required data, including facts and evidence pertaining to the
violation, and an explanation of domestic legal remedies that have already been pursued.'®* Otherwise,
“there 1s no hard and fast rule or format for the submission of communications to the commission,” but
further detail and guidance may be found here.'® In addition to the formal complaint system, the ACHPR
monitors and investigates member states and their compliance with the African Charter, and publishes
their findings in individual reports found here.

Article 1 of the 1998 Protocol to the African Charter establishes the African Court on Human and
Peoples’ Rights.'® Thirty-four member States have ratified this protocol, but only eight states have

accepted the applicable Declaration recognizing the competence of the Court.'®” As established in Article

4 of the 1998 Protocol, the Court issues advisory opinions on matters relating to the African Charter.'®® In
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other words, the ACHR is designed to make recommendations whereas the Court is renders binding
judicial decisions.'® Although it is a newer body still seeking additional ratification by States on the
continent, the Court stands as another powerful instrument for enforcing human rights protections,
including those critical to whistleblowers.

The CPCC aims to limit an array of corrupt practices across the continent, as detailed in Article
4.'" These efforts to combat corruption also support the efforts of whistleblowers to expose such
practices. More specifically, under Article 5, section 6, States Parties commit to “adopt measures that
ensure citizens report instances of corruption without fear of consequent reprisals.”'”' The ACHR’s
inherent protections for whistleblowers are supplemented by the provisions of the CPCC.

Similarly, the Southern African Development Community (SADC) aims to “achieve economic
development, peace and security, and growth, alleviate poverty, enhance the standard and quality of life
of the peoples of Southern Africa, and support the socially disadvantaged through Regional
Integration.”'”* In 1992, the SADC (originating from the 1980 Southern African Development Co-

ordination Conference) was created through by treaty.'”

Today, the SADC focuses on economic and
social initiatives including industrial development, climate change, gender equality, food, agriculture, and

natural resources.'™ The organization has also recognized the importance of whistleblowers in achieving

these goals, particularly in the area of corruption. In 2001, the SADC released its Protocol Against

Corruption.'” Article 4(e) of the protocol specifically requires that member states adopt “systems for

169 FAQs,  AFRICAN  COURT ON HUMAN  AND  PEOPLES  RIGHTS,  hitps://www.african-
court.org/wpafc/faqs/#1587242684450-02d77748-52d0 (last visited Apr. 16, 2024).
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172 S4DC Objectives, SOUTHERN AFRICAN DEVELOPMENT COMMUNITY, https://www.sadc.int/pages/sadc-objectives
173 hitps://www.sadc.int/pages/history-and-treaty (last accessed Apr. 16, 2024). Today there are 16 member states of
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protecting individuals who, in good faith, report acts of corruption.”'”® The protocol, which applies to all
SADC member states, again demonstrates the growing recognition across the continent of

whistleblowers’ contributions to achieving economic and social development goals.

Regarding Asia

Unlike Africa, Europe, and the Americas, Asia does not have a comprehensive inter-
governmental body designed to protect human rights.'”’ In recent years, however, there have been efforts
by public and private institutions to fill this void, including specific protections for whistleblowers.'” The
Association of Southeast Asian Nations (ASEAN), for example, was created in 1967 and today has 10
member states in the sub-region of the continent.'” Article 14 of ASEAN’s charter requires that ASEAN
establish a distinct body for “the promotion and protection of human rights and fundamental freedoms.”'*’

Accordingly, ASEAN established the ASEAN Intergovernmental Commission on Human Rights

(AICHR) in 2009."8' The ASEAN Human Rights Declaration, the legal framework adopted by the

AICHR in 2012, holds in article 23 that “every person has the right to freedom of opinion and expression,
including freedom to hold opinions without interference and to seek, receive and impart information,
whether orally, in writing or through any other medium of that person’s choice.”'®* As suggested by other

regional and international bodies, this human rights principle supports the protection of whistleblowers.

INTERNATIONAL PRIVATE SECTOR MECHANISMS
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In addition to inter-governmental organizations, many international private sector and non-
governmental organizations have implemented successful whistleblower policies. These organizations
span a variety of industries including trade, supply-chain, and natural resource management. Notably, the
Forest Stewardship Council and the Roundtable on Sustainable Palm Oil have implemented progressive

mechanisms for ensuring compliance with important environmental concerns.

The Forest Stewardship Council

The Forest Stewardship Council (FSC) is a leading global organization supporting sustainable

forest rnanagement.183

The FSC does so through their certification system which verifies sustainable
sourcing at every step of the value chain.'® The FSC certification symbol, stamped to relevant products
and company materials, is recognized by 56% of consumers per a 2021 GlobeScan Global Consumer

Research study.'® In addition to its certification process and its extensive accountability-backed network
of member companies, the FSC offers a mechanism for reporting non-compliance.'*® Individuals and
organizations may submit a complaint to the FSC if they believe an organization affiliated with the FSC
has engaged in practices of deforestation, destruction of high conservation value areas, illegal
logging, human and traditional rights violations, workers’ rights violations and the use of
genetically modified organisms.'®” Complaints may be submitted digitally through the FSC’s website

here.'®®

The Roundtable on Sustainable Palm Oil
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Palm oil is an important global resource but, when produced unsustainably, can cause significant
environmental and social damage.'® Unsustainable production of the resource is linked to human rights
issues, including extremely poor working conditions for farmers.'”® The Roundtable on Sustainable Palm
Oil (RSPO) brings together stakeholders from across the palm oil industry to establish best practices for
producing and sourcing certified sustainable palm oil."”! These relevant stakeholders include producers,
traders, manufacturers, retailers, bankers, investors, conservationists, and other non-governmental
organizations.'** In addition to this extensive network, the RSPO offers a complaint mechanism for
further accountability.'*® Individuals may submit a complaint regarding any RSPO member that has
violated provisions of RSPO Statutes, By-laws, Code of Conduct, Principles & Criteria for Sustainable
Palm Oil Production, or Certification System. Members and non-members alike can submit a complaint
by following the guidance on the RSPO’s website here.'** After a complaint is submitted, the RSPO
Secretariat determines within 30 days whether that claim presents a potential violation of a relevant RSPO
provision. If so, a complaint panel investigates the matter further to determine whether the provision was
indeed breached. The complaint panel determines appropriate sanctions on a case-by-case basis, which
may include corrective action, warning, suspension, or termination of RSPO membership.'”> After
sanctions are rendered, the RSPO may conduct post-complaint monitoring to ensure the party remains

compliant with the RSPO standard in question.'*®
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CONCLUSION

Both the U.N. and regional bodies provide varying levels of protection for whistleblowers. Essential
rights of whistleblowers are rooted in human rights frameworks and, more recently, expanded upon in
anti-corruption frameworks. When domestic protections are unavailable or insufficient for
whistleblowers, these international mechanisms offer important alternative legal pathways. However,
while advocacy for strengthening these protections has grown in recent years, there is still much to be
done to ensure whistleblowers can safely seek justice through international means.

First, the U.N. and regional bodies should incorporate whistleblower rights more explicitly into
existing human rights frameworks. While rights such as freedom of expression and freedom of assembly
are central to the actions of the whistleblowers, their relevance must be made less ambiguous. Doing so
will increase the likelihood that whistleblowers utilize these mechanisms.

Second, the growing body of international anti-corruption law should more clearly recognize these
protections and the general status of whistleblowers as human rights defenders. The international
community has grown to recognize that whistleblowers are critical to exposing and preventing corruption.
By explicitly acknowledging whistleblowers as human rights defenders, that role will only be amplified.

Finally, the UN and regional bodies must recognize that whistleblowers act as human rights defenders
beyond “traditional” cases of corruption (i.e., private sector fraud, bribery, abuse etc.). Today,
whistleblowers identifying instances of corruption are offered clear pathways of protection, anonymity,
and even reward. But what about whistleblowers acting to expose acts outside of these protected
categories? While traditional anti-corruption cases are important, whistleblowers must be equally
protected in their efforts to expose the realities of child-labor, torture, environmental degradation,
trafficking, government surveillance, and similar crimes. Ultimately, the growing efforts of the UN and
regional human rights bodies to protect whistleblowers is a promising step forward for the international

community. To ensure that whistleblowers continue to effectively expose and prevent global crime and
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wrong-doing, these bodies must continue to advocate for enhanced protections for whistleblowers and the

human rights they defend.
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